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true character of the initials in the log. It is of course possible
that the mate made a mistake, or a slip of the· pen, in entering
'·S. S.E." in the log, as he now says that he did; but the probabili-
ties are that he was then correct, and that his memory is now im-
perfect. It would be wearisome to recount the testimony of the
different witnesses, and all the details which occurred, but it is
sufficient to say that the attempt to prove anallegatiori which
the surrounding circumstances show was one most unlikely to be
true, and which is not credible, has failed, as has also the attempt
to show that the cable was not taut, and did not accomplish
its legitimate work. 'J'he theory upon which the district judge
dividep the sum of $40,000 was a correct one, and is sustained by
the facts stated in his opinion, which are as follows:.
"The outfit provided by the Merritt Co. for the work consisted of 6 vesse18

and 76 rneD" including Lovett and Wyman, dispatched on the 6th. The outfit
of the other libelants was 2 vessels and 29 men. 'fhe value ot the vessels and
materials ot the tormer was about $65,000; of the latter, abOut $40,000; but
ot the latter the North America, only worth $25,000, was used in hauling off
the ship, the Tamesi being employed as a lighter only. and towed with her
own cables by the Buckley. The whole time occupied both at the shoals and
in going and returning, was for the vessels of the Merritt Co. equal to a little
over 13 days, including also going back for the cables and anchor that were
slipped when the Venezuela went ashore. The time ot the Tamesi and North
America, including going and returning, was about 4 days. The expenditures
of the Merritt Co. were about $3,333; those ot the other two vessRls, so far
as proved, about $100.. The hauling force applied to the Venezuela by bhe
Merritt Co. with their cable and the tug Buckley WlUJ about three times that
of the North America. Taking all these elements together, the means em-
ployed in getting off the ship stands In favor of the Merritt Co. as against the
North America about in the ratio of from 2 or 3 to 1. so that, It the two occu-
pied the same status as independent salvors, the Merritt Co. should receive
about 2% or 3 parts to the North America's one. But, as the North America
came in merely as a subordinate and temporary helper to the Merritt Co., one
half the share of an independent salvor, or from one seventh to one eight}),.
will, I think, be a tall' adjustment of the North America's compensation as
between themselves."

Five thousand dollars were awarded to the North America, $1,500
w{,l'e allowed to the Tamesi and $33,500 to the Merritt Company,
and the decrees are affirmed, with costs to the appellees in the
appeal of the insurance company and the Gulf Wrecking Company,
and without costs in this court in the appeal of the Venezuela.

THIll LURLINIll.
HAWKINS v. THE LURLINE.

(CircuIt Court of AppealB, Second Circuit. April 18, 1893.)
MA:8lTIHE LIENS-REPAIRIl OF VESSEL-EVIDENCE.

Libelant sought to enforce a lien on a yacht for alleged repairs and:
other charges amounting to $376.27, and when an Itemized btll was de-
manded Increased his account more than $100. When the truthfulness of
his charges was denled, he made no attempt to verity them. and when
on the stand did not explain them, nor deny the testimony of a witness
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Lupeaching a part of his account. Held, that a decree for libelant must
be modified so as to allow him only such part of the account as defendant
had offered to pay before suit.

Appeal from the District Court of the United States for the
Southern District of :New York.
In Admiralty. Libel by John P. Hawkins against the steam

yacht Lurline to enforce a lien for repairs. ·William B. Wetmore,
claimant. f"rom a decree for libelant, claimant appeals. Modified
and affirmed.
,Tohn :Murray Mitchell, for appellant.
Geo. A. Black, for appellee.
Before WALLACE, LACOMBE, and Circuit Judges.

SHU>MAN, Circuit Judge. The libelant, John P. Hawkins, a
shipwright at City Island, in the state of New York, filed a lien on
June 13, 1890, under the statute of that state, against the steam
yacht Lurline, owned by the claimant, 'Yilliam B. ,,"'etmore, for
the sum of $476.27, the amount alleged to be due from said owner
for the value of work and material furnished and services ren-
dered to the yacht. Upon a libel brought to foreclose this lien
the district court for the southern district of New York adjudged
that the libelant should recover against the yacht the sum of
$376.27, with interest from June 13, 1890, and costs. From that
decree this appeal was taken by the claimant.
In the latter part of September, or the early part of October, 1889,

the claimant took his yacht to Hawkins' shipyard for repairs,
und to be kept through the winter. Neither the amount nor the
cost of the repairs was then ascertained, but it was definitely agreed
between the claimant and Hawkins that, if the repair bill was
over $500 or $600, nothing should be charged for wintering, but
if the bill was not over Sop500 a charge might be made. Ross,
the captain of the yacht, remained in the claimant's service until
December, and gave instructions to Hawkins as to the nature of
the repairs. During the rest of the winter, and until about April
25, 1890, the claimant had no one in charge of the yacht. He
was in the west most of the winter, returned to New York several
times, saw the boat, and immediately after April 11, 1890, paid
the libelant his bill for labor and material to that date, amount-
ing to $2,647.83. At this time the libelant told the claimant that
there might be a bill of $50 or $()O more for additional work. Mr.
Bell, the claimant's new sailing master, took charge of the boat on
April 25, 1890. She was launched within two weeks, and went on
her trial trip for a few hours, returning to City Point. From April
25th to May 16th a bulkhead was put up in the engine room,
the engine-room companion way was made and fitted, the saloon
floor was laid, the bottom and the forecastle were painted, and
some jobbing work was done. The bill, in addition to the $100
for wintering, is for work and materials from April 11th to }fay
16th, which consist of 25 days' joiner work, 21 days' "carpentering,"
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20· days' painting, G! days' calking, 16 days' labor, and materials
amounting to $82.77. 1'he libelant presented bills, not itemized
by days, to the claimant, dated ]\,fay 17 and July 29, 1S90, each for
$376.27. The claimant requested an itemized bill, which was sent
August Sth, and was for $483.45. In this bill a charge of $100
was added for wintering the yacht, and $7.18 were added in the
labor and material account. The claimant I'eplied, on August 12th:
"I have made a most careful examination of the work which was done bv

you since April 12, and find that you have charged nw for a large amount df
work which I cannot allow, as I find that it was never done for the boat. The
amount of these excessive charges is $191.:30."

He also objected to the $100 charge as unauthorized, and offered
to pay $192.15 in settlement of the account. 1'he answer to the
libel was in accordance with the letter of August 12th, and fur-
thermore alleged that the work was done in an unworkmanlike
manner, and that the libelant failed to put in limber chains, which
had been ordered,-a failure and neglect which rpsulted in great
trouble to the claimant, and in an expense of $300, which sum
the claimant sought to recoup against any sum of money due to the
libelant. He was thus clearly informed, both before and after the
suit was commenced, that the amount of the work which was
done after April 11th was an important feature in the case. His
only testimony upon this subject, in chief, was in the answer to a
general question: "Did you do all the work mentioned in the bill
of particulars?" "I did." l'pon cross-examination he testified that
he was aboard the boat every day during the course of the repairs,
and that he could not swear anything positively from his own
knowledge, only that the work was done, but the number of days
he could not swear to without refreshing his memory by the books.
In reply to the question, "Can you swear to any of these items which
are on this last bill rendered, of your own knowledge, which are
specified in this lien?" he said, "I would have to refer to
my books to tell by." In reply to the question, "You can't swear
without reference to the books'!" he said, "No." The question had
no reference to the $100 item. He further said. that he based
his knowledge that the work was done, and that the material
charged was correct, from the books; and in reply to the question,
"vVithout your books, you can't swear to anything in this mat-
ter?" he said, "I can swear that the work was done, and material
furnished; but to what extent, exactly. I couldn't swear to." He
further testified that every night he }lut in the time book the time,
and the men's names who did the work.
Bell, in behalf of the claimant, gave evidence that after April

25th but a small amount of work was done in his presence on the
yacht, and that during the last eight or ten days there was noth-
'jng for the libelant to do upon the woodwork. In reply the libel-
'ant testified nothing in regard to the amount of the work, labor.
and material after April 11th. He did say that he superintended
the work on the vessel from the time she started until she was
1}nished. It is to be presumed, though the books were not placed
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in evidence by the libelant, that they corresponded with the bill
of particulars, because the claimant's counsel examined them, but
the question upon that part of the case was whether the books
and the bill were truthful. It is a singular fact that, when the
libelant was expressly notified that the amount of the work and
the truthfulness of the bill were at issue, he made no substantial
attempt to verify either, or to refresh his recollection as to the
extent of the work. If the leading facts had gone out of his mem-
ory, they could have been ascertained and stated. He professed
in his letter of July 29th to know what had been done, and to be
able to explain it; but upon the trial he was silent, except as to
the charge for calking, which amounted to $22.75, and that work
was done upon t.he spars. He remained silent after Bell's tes-
timony. This absence of memory, and of an attempt to refresh
his memory, or to prove anything with accuracy, either by his
own or by independent testimony, are significant that hI' could
not sustain his bill. '1'he $100 item was rejected by the district
court, and is only of importance here because it shows the will-
ingness of the libelant to make an untruthful charge. The facts
discredit the truthfulness of the books, and as the confidence which
in general is not only due, but is gh'en, to the honesty of entries
upon shop books of labor furnished and goods sold, which were
made contemporaneously with the transactions, and in the ordinary
course of business, does not exist in this case, there is nothing
from which the amount due the libelant can be ascertained, but
the claimant's admission that $lH2.15 were due.
In regard to recoupment, considerable testimony was given in

the district court that limber chains were not furnished, in ac-
cordance with the eJaimant's order; that he was subjected to a
large expense in overhauling the boat to supply the omission. We
concur with tlw district court that no sufficient foundation is
laid for this claim of damages. It is undoubtedlv true that the
claimant gave instructions timt they were to be put in, but we are
satisfied that tIl(' libplant did not understand that he was to do
this work; otherwise, it would have bepn done, and charged for.
Nothing can be allowed by way of reduetion for damages for un-

workmanlike painting in the forecastle, because neither the amonnt
of that part of the painting bill, nor the amount of the damage,
appears in the testimony.
The decree of the district court is modified so that a decree·

should be entered for the libelant for $192.15, with interest from
June 13, 1890, without costs in the district court. Costs are to,
be allowed to the claimant in this court.
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THE HAoRRY AND FRED.

KING v. THE HARRY AND FRlm.

(Circuit Court of Appeals, Second Circuit. April 18, 1893.)

TUGS AND Tows-ToWING OVER OF Tuo-KNOWI,EDGE
OF Tow.
A tugboat, in undertaking to tow a boat over a bar, the conditions of

which are unknown to the tow, is bound to ascertain her draught, and
not attempt to tow her if the water is insufficient. But when a tow is
'taken as usual in a long course of dealing, the requirements of which as
to draught are well known to the tow, and the master of the tug has no
reason to suppose that the tow is loaded deeper than allowed. and takes
her in the best water, and the tow, in consequence of her unusual draught,
grounds, the tug is not liable. 49 Fed. Rep. U81, affirmed.

Appeal from the District Court of the United States for the East-
ern District of New York.
In Admiralty. Suit against a tug to recoYer for grounding tow.

The libel was dismissed, (49 Fed. Rep. 681,) and libelant appeals.
Affirmed.
Jas. Parker, for appellant.
Mark Ash, for appellee.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit .Judges.

PER CURIAM. We agree with the opinion of Judge Brown,
who decided this cause in the court below. 'fhe decree is affirmed,
with costs of the appeal.

THI<j PARTHIAN.

GO"lTLD v. BOSTON & PI-UIJADELPHIA STEAMSHIP CO.
(CirCUit Court of Appeals, First Circuit. April 13, 1893.}

No. 15.

1. COT,LISION-FOG-WANT OF PnoPER FOG HOIlN.
The owners of a sailing vessel caunot substitute for the fog 110m which

she is required by the sailing regulations to carry an instrument blown by
steam, and in their opinion more efficient than the fog horn. 48 Fed. Rep.
175, affirmed.

2. SAME-DUTY OF STEAMER-FAILURE TO SI,ACKEN SPEED.
The P., a steamer, while guing through a dense fog, maintained a speed

of 12 knots until she heard the signal of an approaching vessel, on which
she slowed to half speed, and kept up that rate when the vessels were
coming nearer and nearer, and did not slacken or reverse until the vessel
appeared out of the fog. Held., that the P. was in fault in the collision
which occurred. 48 Fed. Rep. 175, reversed.

3, 19.
A steamship is authorized to use the signals prescribed in sailing rule 19

only to communicate with a vessel which she has in sight, and not with a
vcsl:\el which is invisible beeause of fog.

Appeal from the District Court of the United for the Dis-
trict of Massachusetts. .. .


