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by the freight receipt of March 19th, the sale was not made two
years before the application. We are of opinion the bill must be
sustained. Let a decree be prepared.

ANDERSON v. MONROE et al.
(Circuit Court, W. D. Pennsylvania. April 5, 1893.)
No. 41.

PATENTS FOR INVENTIONS—ABANDONMENT—MANTELS.

In a suit for the infringement of design patent No. 19,877, issued June 3,
1890, to W. Anderson, for a design for mantels, the defense was public
sale and use more than two years before the patent was applied for. It
was shown that one witness had received articles embodying the patented
device from the patentee at such time, and the order, receipt, and accounts
of the parties showed that the transaction was a simple sale. Complainant
and his traveling salesman testified that the articles were only shipped
to the witness as samples, and the sale was not consummated until after-
wards, and within the two years. Held that, as four years had elapsed
since the transaction took place, the written evidence is more satisfactory
than the verbal testimony, and the defense is sustained.

In Equity. Suit by W. Anderson against W. T. Monroe and Ed-
ward T. Germain for infringement of a patent. Bill dismissed.

W. L. Pierce, for complainant.
'W. Bakewell & Sons, for respondent.

. BUFFINGTON, District Judge. This bill ig filed by William
‘Anderson against W. T. Monroe and Edward T. Germain, alleging
infringement of design patent for mantels, No. 19,877, applied
for by Anderson, 17th March, 1890, and granted June 3 follow-
ing. The design in controversy is known as the “Anderson CC
Mantel.” On application the bill was dismissed as to Germain, it
being shown this court had no jurisdiction as to him. Several
defenses were set up. The one material one, however, to be here
considered, is that of public sale, use, and exposure to sale, of the
designed device, more than two years prior to the application.
TThe proofs show that, early in the spring of 1888, Anderson had
been perfecting several mantel designs at his planing mill at Hul-
ton, Pa. Price was a traveling salesman, selling grate fronts; and
it was arranged between them that Price should take orders for
Anderson’s mantels, on commission, in connection with his regular
business. Price visited the mill, consulted about designs, and,
when they were determined upon, began taking orders. On March
17, 1888, he went to Washington, Pa., and took an order from
McElroy & Moninger, contractors, for four Anderson mantels. This
order he noted in his memorandum book as follows: “Shipped
McElroy & Moninger, Washington, 1 A, 1 B, 1 C, and 1 D mantel,
at $2.25, $2.75, $3.25, and $3.75; total, $12.00.” Price testifies these
mantels were ordered as samples, on approval, and McElroy & Mon-
inger were under no obligations to keep them. McElroy says they
were ordered as samples, “as what we might expect to get in the
future from Anderson.”
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Price says he sent the order to Anderson. He shipped the man-
tels within a few days,—just when is not shown; but under date of
March 15th, more than two years prior to the date of the applica-
tion, Anderson rendered a bill for them to the purchasers, charging
them, inter alia, with one CC mantel, the design patent in this case.
‘Whether he was informed by Price of the alleged conditional na-
ture of the sale does not appear. Price does not testify to that
effect. It would seem that some communication must have passed
between them, from the fact that Anderson paid the freight, or al-
lowed credit for it in the bill, as far as Pittsburgh; but, in the
absence of proof of the terms of such communication, we are justi-
fied in regarding it as not containing such information. It is true
Anderson testifies, in explanation of the bill, “Price ordered
these mantels to be sent there for approval, and directed me to
send an invoice along, so as he would know what to do about the
price of them;” but in view of the fact that Price had visited the
mill, and they had already agreed on the prices, coupled with the
fact that Price had specified in his order the prices and styles, we
do not think this attempted explanation sufficient to change the
character of a positive sale, as evidenced by the papers. The man-
tels were duly received by the purchasers, and on March 29th,
which was within the two years prior to the application, Price called
on the purchasers, made a slight reduction in the bill, was paid for
the mantels, receipted the bill, and was afterwards allowed by An-
derson 10 per cent. commission for the sale. The written evidence,
made at the time, clearly shows a sale of the mantels, executed and
completed as early as March 15th. After the lapse of four years this
evidence is more satisfactory and conclusive than uncertain verbal
testimony, which would turn it into a mere display of samples. In
Price’s order book no mention is made of any such arrangement.
The order is positive. The prices and styles are designated. That
Anderson accepted it as such is evidenced by his bill. Indeed, in
a letter written the day before, March 14th, to Heckert & McCain,
another customer, he says:

“Will ship mantels to-morrow. I am hurrying all I can to get a stock of
mantels up, but they are called for as fast as I can get them made. T have
orders from Allegheny, Glenfield, Hazenwood, Washington, Pa., Johnstown,
Wilkinsburgh, East Liberty, and Pittsburgh. Ixpect to load a ear with
mantels and moldings to-morrow.”

Under all the facts, we are of opinion a sale was intended by the
parties, and was consummated as early as March 15th, which was
more than two years prior to the application. Such being the
case, the mere fact the price was not paid until March 29th makes
it none the less what the parties intended,—a sale. Amnderson,
therefore, was not entitled to apply for a patent more than two
years after March 15th. Having done so, his patent was invalid,
and the bill must be dismissed at his cost.
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GATES IRON WORKS v. FRASER et al.l
{Circuit Court of Appeals, Seventh Circuit. January 186, 1893.)
No. 31.

PATENTS FOR INVENTIONS—INFRINGEMENT—ORE CRUSHER.

The first claim of reissue patent No. 3,633, granted to J. W. Rutter, Bep-
tember 7, 1868, for an ore mill, covers ‘“the cone, B, on the arbor, D,
when sustained and operated in such manner as to swing in a conical or-
bit around the axis of its surrounding eylinder, without rotating around
said arbor, substantially as set forth.,” Held, that the essence of this inven-
tion consists in making the cone fixed, so as not to revolve on its own ax-
is or arbor, but to swing in a conical orbit without turning, and so produce
a grinding or rubbing action; and this claim is not infringed by a machine
having a similar cone which revolves on its own axis.

Appeal from the Circuit Court of the United States for the
Northern District of Illinois.

Suit by David R. Fraser, Thomas Chalmers, and Hiram L. Sco-
ville against the Gates Iron Works to restrain the alleged infringe-
ment of a patent. Complainants obtained a decree. Defendant
appeals., Reversed.

The patent in suit contained the following claims:

“(1) The cone, B, on the arbor, D, when sustained and operated In such
manner as to swing in a conical orbit around the axis of its surrounding cyl-
inder, without rotating around said arbor, substantially as set forth. (2)
The gauge ring, C, arranged and operating in combination with the cylinder
A, and crusher or grinder, B, substantially as and for the purposes herein
get forth. (3) The combination with the gauge ring, C, and cylinder, A, of the
stripper or clearer, j, substantially as and for the purposes herein set forth.”

Coburn & Thacher, for appellant.
Bond, Adams & Pickard, for appellees.

Before WOODS, Circuit Judge, and JENKINS and BUNN, Dis
trict Judges.

BUNN, District Judge. This is a suit in equity brought by the
appellees against the Gates Iron Works for the infringement of
reissue letters patent No. 3,633, to J. W. Rutter, September 7, 1868,
for an ore mill. The original patent, No. 88,216, was issued to
Rutter on March 23, 1869. There was a finding sustaining the com-
plainants’ patent and claim for infringement, and, the case being
referred to a master to take testimony as to the damages, a report
was made, and a decree entered in favor of the complainants on
October 9, 1891, for the sum of $29,734.04. A great number of
exceptions were taken to the decree, and an appeal was praved
and allowed. We have not found it necessary to consider all of the
assignments of error in the finding and decree of the court. The
second one assigned is as follows:

“(2) The court erred in construing said first clalm to be for a cone that ro-
tates around its arbor on its own axis, when the claim expressly states that

it does not rotate around said arbor, and the specificatlon states that it does
not rotate on its own axis”

! Rehearing pending.



