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Tondeur patent] are each employed in the furnaces or leers of the
defendant." The questions which were actually in controversy be-
fore the circuit court, and are before this court, relate to the con-
struction of the patent and to patentable novelty. If the validity
of the claims is sustained, infringement is not controverted.
The decree of the circuit court is affirmed, with costs.

CO. v. SYHACUSI·j GLASS CO.

(Circuit Court of Appeals, Second Circuit. April 18, 18\)3.)

Appeal from the Circuit CourtJ of the United States for the Northern Dis-
trict of New York.
In I'Jquity. Bill by the Dixon-\Voods Company against the Syracuse Glass

Company for infringement of a patent. There was 11 decree for complainant,
and defendant appeals. Affirmed.
Mr. Wilkinson, for appellant.
Thos. W. Bakewell and 1\11'. KelT, for appelle{'.
Before LACOMBE and SHIPMAN, Circuit .Judges.

SHIPMAlX, Circuit Judge. The facts in this case lire the same as in the caso
of Dixon-Woods Co. v. Pfeifer, 5511'ed. Hep. :mo, (which has just been decided.)
.Judgment of the circuit court i:,; affirmed.

AXDEHSON v. MONHOE ct a!.

(Circuit Court, W. D. Pennsylvania. April 5, 1893.)

N"o. 38.
1. PATENTS FOR INVENTIONS-VAJ"IDITY-INVENTION-MANTELS.

Design patent No. 1\),872, is,med June :1, umo, to \V. Anderson, for a de-
sign for mantcl:,;, Is valid, as showing invcntion, inasmuch as the elements,
though old, arc combined in :t new and harmonions design, which presents
a different imprcs:,;ion to the eye from anythIng that preceded it.

2. SAME-INFRINGEMEN'l'-DEFENSfJ-ABANDONMENT.
In a suit for infringement of a patent, whore the defense is public sale

and the use of the patented device more than two years before the patent
was applied for, the burden of proof is on the defendant; and the de-
fense is not sustained by evidence which leaves in doubt the identity of
an exhIbit which embodies the device, and is alleged to have been so sold.

Suit by William Anderson against ,V. T. Monroe and Edward T.
Germain for the infringement of a patent. Bill dismissed as to
Germain, and decree for complainant as to :Monroe.
W. L. Pierce, for complainant.
.W. Bakewell & Sons, for respondent.

Bu'FFINGTON, District Judge. This bill is filed by William An-
derson against 'V. T. and Edward 1'. Germain, alleging in-
fringement of design patent for mantels, No. 19,872, applied for by
Anderson 20th February, 1890, and granted June 3d following. 'rhe
design is known as the "Anderson AA Mantel." On application
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the bill was heretofore dismissed, as to Germain, for want of juris-
diction. The answer of .Monroe, the respondent, admits that in
August, 1890, he sold mantels of the design shown in the letters
patent sued on, but that he did not then know of the grant thereof;
denied subsequent infringement; averred that complainant, having
before the grant of the patent sold mantels of the design in con-
troversy, continued to sell them thereafter without marking them
"Patented," together with the date of the patent; denied novelty
and patentability in the design. In a supplemental answer, public
sale, USt, and exposure to sale, of the designed oevice, more than
two years previous to the application, were alleged.
On the question of the novelty and patentability of the design

there is a prima facie presumption from the grant of letters
patent. Railroad Co. v. Stimpson, 14 Pet. 448; Seymour v. Osborne,
11 Wall. 516; Smith v. Dental Co., 93 U. S. 48G; and Lehnbeuter
Y. Holthaus, 105 U. S. 94. ·While this particular design was not
before this court in the prior litigation, yet the BB design, which
was issued the same day as this, and between which and this
there is a generic similarity, was sustained in Anderson Y. Saint,
(No. 22; November term, 1890,) 46 Fed. Rep. 760; and to the
design now in controversy we may apply and adopt the language of
that case:
"Ket'ping in mind the limitations and principles of the cases I have cited,

I think the design shows invention. It is ll('{'essarily a small invention. The
complainant was restricted within narrow limits. His mantels must conform
to the shape and configuration of mantels, to be of any utility. To be
marketable, the design must be simple, not elaborate. this, the
desil-,'ll shows invention. * * * It is a conventional design, and, while some
of its elements are old, still the combination has been into a new and harmo-
nious dcsigIl. * * * It presents a different impression to the t'ye from any-
thing which has preceded it, and is pleasing and attractive. The testimony
shows that complainant's mantel has commended itself to the trade, and im-
nwdiatc1y became popular. This pUblic acceptance is to be considered as per-
suasive in favor of the patent."

Weare of opinion the design must be sustained.
So, also, on the question of prior use, sale, and exposure, we

feel the respondent has not ptet the burden of proof cast upon
him; for, not only is the burden of proof to make good this defense
upon the party setting it up, but it has been held that "every reason-
able doubt should be resolved against him." Cantrell v. Wallick,
117 U. S. 689, 6 Sup. Ct. Rep. 970. :Measured by this standard,
the proof falls short. In a case between the same parties, No.
3H, Kovember term, 18m, (55 Fed. Rep. 398,) involving the BB
design, we have noted the general facts, the relation of the
parties, etc. It is contended that the order of February 2,
1888, from Heckert & :McCain to Anderson, there discussed, in-
cluded the A mantel; that it was charged in the Heckert & Mc-
Cain invoice, by Anderson, at $2.50, and was included in the in-
voices of February 9th and February 11th; that it was sent to the
Schmidt house along with the mantels in dispute in that case.
No such mantel is now in the Schmidt house, and it is contended
by counsel that the failure to find any is to be accounted for by
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the tact noted in that case,-that two A mantels were returnen
on March 16th. This is but an explanation, and is not proven as a
fact, nor is any A mantel produced. In view of the peculiar facts
shown in regard to these Schmidt house mantels, we feel the pro-
duction and identification of the alleged A mantel is a burden
resting upon the party here setting it up as a prior sale to defeat
this patent. We would not be understood as laying down any
general rule in regard to the production of such exhibits. Each
case must rest on its own facts, but in this case, and under its
peculiar facts, we are of opinion the complainant should not be
deprived of his property, viz. the patent, in the absence of this
vital evidence. It is true the entry in the Schmidt invoice of
February 21st shows a purchase of two A mantels from Heckert
& McCain; but Mr. Morrow, the manager, on whose testimony
these transactions rest, does not seem to regard this as conclusive,
and says the lettering may be incorrect. In view of the fact that
he has used in this particular entry both letters and figures, "2A, 1-2,
1·3," to designate the mantels, (a difference in designation for which
there must have been some reasoll;) of the fact, as he says, that
he "used the numbers until his [Anderson's] mantels came to be
known to us by letters i" that Shuette, with whom Heckert &
McCain also dealt, used the letters "A," "13," and "0," etc., to
designate his mantels,-it is not impossible to reconcile the seeming
conflict of testimony by the fact that the numbered mantels in this
entry were Anderson's and the lettered were Shuette's. The uncer-
tainty and grave doubt in which the identity of the alleged A
mantel in the Schmidt house is left by the proofs is sufficient to
warrant us in saying that prior sale, use, etc., have not been made
out, and renders it needless to discuss such further evidence as
we may say satisfies us that the A design had not been perfected
by Anderson when these shipments were made by him on Feb-
ruary 9th and 11th. Let a decree be prepared.

ANDERSON v. MONROE et aI., (nine cases.)
(Circuit Court, W. D. Pennsylvania. April 5, 1893.)

No.39.
1. PATENTS FOR INVENTION:S-ABANDONMENT-PIUOR SAI,E.

In a suit for infringement of a patent, to sustain the defense that the-
device was exposed for sale more than two years before the patent was,
appHed for, defendant offered evidence that an exhibit embodying that
device was sold by him for the patentee at such a time, but the testimony
as to the identity of the exhibit was conjectural, merely. On the other'
hand, there Was direct evidence that this exhibit, after being offered to
a purchaser who did not find it satisfactory, was stored at such witness'
place of business, and was not sold until less than two years before ap-
plication was made for the patent. Held, that the evidence was not suf-
ficient to sustain the defense.

2. SAME7.lNFRINGEMENT OFDE8IGN-MANTEL8.
Design patent No. 19,873, issued June 3, 1890, to William Anderson,

waS for a mantel in which the essential features were-First, a trans-
verse groove giving the plain face of the pilaster the appearance of a fin-


