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McCORMICK, Circuit Judge. In this case we do not deem it necessary to
discuss the various questions made on this appeal. A careful examination
of the case satisfies us that as between the bondholders, who joined in and
seek relief by the bill, and the Ft. Payne Coal & Iron Company, appellant,
the bill presents a case of which the circuit court had jurisdiction, and such
equities as warranted the court to intervene for the preservation of the trust
property, and grant preliminary relief by injunction, as well as by the ap-
pointment of a receiver. The order appealed from should be affirmed, and
the cost of appeal adjudged against the appellant, and it is so ordered.

TRAVELERS INS. CO. v. TOWNSHIP OF OSWEGO.
(Circuit Court, D. Kansas. April 11, 1893.)
No. 6,846.
1. CoNSTITUTIONAL LaAw — SPECIAL AND GENERAL Laws — SPECIAL. REFUNDING
Acr—TownNs.

The Kansas constitution recognizes and makes provision for the election
and tenure of office of township officers, and by Laws Kan. 1868, which
is a general act, the duties and powers of township officers are defined.
In 1875, the legislature passed a general refunding law, which provides
that, before any refunding bonds can be issucd, an election shall be held,
at which the question shall be voted upon, and that the proper authorities
of any county, township, or city shall issue the refunding bonds provided
for by the act. By Laws Kan. 1881, c. 170, as amended in 1883, commis-
sioners were appointed to refund the bonded indebtedness of the town-
ship of Oswego, and were empowered to do all things needful for the
compromising sand refunding of the township bonds. Held, that as the act
of 1881, as amended, is a special act, and as its effect is to suspend the
uniforin operation of the general township law and of the general refund-
ing act, it violates the provision of the Kansas constitution that, “in all
cases where a general law can be applicable, no special law ghall be
enacted.”

2. SaAME—DPURCHASERS OF BoNDS—ESTOPPEL.

The purchasers of municipal bonds are conclusively presumed to know
the law of the state, both constitutional and statutory, bearing upon the
power of the municipality to issue the bonds, and the municipality cannot
bhe estopped, by recitals in the bonds, to deny, even as against bona fide
purchasers, the powers of commissioners appointed by the legislature to
issue them.

At Law. Action by the Travelers’ Insurance Company against
the township of Oswego upon coupons of certain refunding bonds.
On demurrer to petition. Demurrer sustained.

W. H. Rossington, C. B. 8Smith, and E. J. Dallas, for plaintiff.
W. F. Rightmire and F. H. Atchinson, for defendant.

RINER, District Judge. This s an action upon coupons of cer-
tain refunding bonds, purporting to have been issued by the town-
ship of Oswego, through certain agents and commissioners of that
township, appointed by the legislature. The plaintiff, in its petition,
claims to be a bona fide purchaser of these bonds and coupons for-
value, and before maturity thereof. The petition contains 155
separate causes of action. The case is before the court upon a de-
murrer to each cause of action.

It is contended by the defendant township that the act of the.
legislature recited in the bonds, and under which the bonds and
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coupons were issued, is void and unconstitutional, and confers no
authority upon the persons therein named as commissioners to act
for the defendant; that the acts of the commissioners, appointed
by the act-of the legislature, were not the acts of the defendant;
and that the bonds issued by them were not the bonds of the de-
fendant, and are not legal obligations of the defendant; and that
they confer no rights upon the plaintiff even if it is, as alleged in
its petition,; the purchaser of the bonds and coupons for value, and
before maturity. Several very interesting questions are presented,
and have been ably argued upon both sides. The legislature of
Kansas, by the act of 1881, (being chapter 170 of the Laws of 1881))
and by the act of 1883, which is amendatory of the act of 1881, at-
tempted to provide for funding the indebtedness of this defendant
township, and, among other things, provided “that for the purposc
of compromising the bonded indebtedness, and the judgments
thereon, of the said township of Oswego, and for the issuing of the
bonds and coupons provided by this act, C. M. Condon, J. B. Draper,
and Thomas Throut, of the county of Labette, are made and de-
clared the commissioners and the agents of said township of Os-
wego, and they shall designate one of their number to serve them
as chairman, and another to serve them as clerk, and all bonds is-
sued by them under the provisions of this act, and the coupons there-
unto attached, shall be signed by their chairman and attested by
their clerk; and in the compromising and funding ef said indebted-
ness of said township the said commissioners shall have full power
and authority to do all things needful: provided, that no portion
of said indebtedness shall be compromised by said commissioners at
a higher rate than thirty cents on the dollar.” By an act of the legis-
lature of March 11, 1868, (being chapter 110 of the General Statutes
of 1868,) it is provided “that each organized township in the state
shall be a body politic and corporate, and in its proper name may sue
and be sued, and may appoint all necegsary agents and attorneys in
their behalf, and may make all contracts that may be necessary and
convenient for the exercise of their corporate powers.” The aect
further provides that, at the township election in each year, there
shall be elected in each municipal township one trustee, one elerk.
.one treasurer, two constables, and one road overseer in each road
district in the township. The constitution of the state contains
the following provision in relation to the election of township
officers: “Township officers, except justices of the peace, shall
hold their office one year from the Monday next succeeding their
election, and until their successors are elected and qualified.”
Thus, it will be seen that these township organizations are recog-
nized as such in the constitution of the state, and the legislature,
by the act of 1868, (being a general law of uniform operation
throughout the state, and still in force,) has provided what officers
the township shall have, and has defined their duties and powers. In
1875 the legislature passed a general refunding law which was to
have uniform operation throughout the state, and which has never
been repealed. This act provides that, before any refunding bonds
can be issued by any municipality, an election shall be held, at which
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the electors of such municipality shall vote upon the question of
refunding the indebtedness, and what particular indebtedness is to
be refunded, and provides that the proper authorities of any such
county, township, or eity are to issue the refunding bonds provided
for by the act. The constitution of the state contains this pro-
vision: “And,in all cases where a general law can be applicable, no
special law shall be enacted.” Hence one of the questions raised
at the argument, and perhaps the only one which it will be neces-
sary to consider in disposing of these demurrers, is, had the legis-
lature the power to create an agency, or refunding commission, to
carry out the requirements of these acts of 1881 and 1883, and to
execute the bonds and to name such commission in the acts?
There is no doubt but what these acts are in the nature of special
laws. They apply only to the township of Oswego; they provide for
refunding its indebtedness; they take away from the officers of the
township the power to act as such officers in behalf of the town-
ship; they take away from the electors of the township the right
to vote upon the question of refunding the indebtedness, and the
right to say what particular indebtedness should be refunded.
While not repealing, in terms, the act of 1868, providing what offi-
cers a township shall have, and of 1875, providing for refunding the
indebtedness of counties, townships, and cities, yet, if valid, the
effect of this legislation would be to suspend the uniform operation
of the general laws, above mentioned, throughout the state; and
that which was a general law, and had the required uniformity of
operation, still remains a general law, but is no longer of uniform
operation, and the provisions of the conmstitution would thus be
nullified. Clearly, no such power is given to the legislature. What-
ever may be the rule if the attempt to limit the operation of
a general statute was a part of the statute itself, when the at-
tempted limitation is sought by a separate act, the latter must fall
while the former stand. I conclude, therefore, that the acts of
1881 and 1883, under which these bonds were issued, cannot be
considered as a rightful exercise of legislative authority.

The purchasers of bonds are conclusively presumed to know the
law of the state, both constitutional and statutory, bearing upon
the power of the municipality to issue bonds; and no recitals
contained in the bonds can estop a corporation or municipality
to insist that the purchasers of the bonds knew the statute law
of the state. The commissioners appointed by the legislature to
jssue these refunding bonds for and on behalf of the defendant
township being wholly without power to issue the bonds, the pur-
chasers are not aided by the recitals contained therein.

‘While it would be interesting to consider other gquestions raised at
the argument, yet, as the views already expressed are sufficient to
dispose of the demurrers I do not consider it necessary to do so.
The demurrers will be sustained, and a judgment entered in favor of
the defendant for costs.
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VALLANCE v. BOSTON & ALBANY R. CO.
(Circuit Court, D. Massachusetts. April 22, 1893.)
No. 3,631,

1. RATLROAD COMPANIES—ACCIDENT AT GRADE CROSSING — STATUTORY SIGNALS
—EVIDENCE.

In an action against a railroad company for injuries to a child 22 months
old at a grade crossing in an unfrequented portion of a town, there was no
evidence that defendant’s failure to ring the bell or sound the whistle con-
tributed to the injury, except such as could be reasonably inferred from
the presence of the injured child at or near the crossing. Held insutlicient
to warrant a verdict for planitiff.

2. SAME—WANT oF GATEMAN—EVIDENCE.

In such case there was no evidence of tae volume of travel at the
crossing, and nothing to show that it was a peculiarly dangerous place,
except a remark of defendant's engineer that it was a bad place, and that
an embankiment on one side obscured a view of the train until a point
within 30 to 60 feet of the track was reached. On one side of the track
there was no house within a mile and a half of the crossing. Plaintiff’s
counsel stated in his opening that the place was unfrequented, and defend-
ant produced no evidence of want of travel. Held insufficient to show
negligence of defendant in not providing a gate and gateman.

At Law. Action by Alfred Vallance against the Boston &
Albany Railroad Company to recover damages for personal injuries.
Verdict and judgment for plaintiff. Heard on motion for new trial.
Granted.

Alfred Hemenway and T. Henry Pearse, for plaintiff.
Samuel Hoar, for defendant.

ALDRICH, District Judge. This is a motion to set aside the
verdict, and for a new trial, on the ground that the verdict is
against the weight of evidence. The plaintiff, who is a child, sues
by his father and next friend, and was, at the time of the al-
leged injury, 22 months old. The plaintiff sought to recover on
two grounds: Tirst, on the statutory ground that the defendant,
through its servants, did not comply with the requirements of the
statute as to sounding the whistle and ringing the bell as the
train approached the crossing, and that the failure so to do con-
tributed to the injury; and, second, on the ground that the de-
fendant was negligent in not providing suitable safeguards at the
crossing, and the particular complaint in this respect was the
failure to provide a gate and gateman. In support of the first
ground the plaintiff offered evidence tending to show that the
bell was not rung nor the whistle sounded, and evidence tending
to show that the child, witheut the fault of its parents, had
strayed from its home, some 20 or more rods, and was found at
or near the crossing, with injuries of such a character that it
might reasonably be found that the child was run over by the
train. The only evidence tending to show that the failure to
ring the bell or sound the whistle contributed to the injury was
such as could reasonably be inferred from the presence of the
child at or near the crossing, with injuries of the character de-



