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HOWER v. WEISS MALTING & ELEVATOR CO. et al.

(Circuit Court of Appeals, Second Circuit. April 18, 1893.)

1. INJUNCTION-ADEQUATE REMEDY AT LAW-TRANSFER OF SECURITIES.
Complainant alleged that he had deposited his note and stock, as col-

laterals, representing a controlling interest .in a corporation, in the hands
ofa third person, to be delivered to defendant upon its performance of
certain things, and that defendant had wrongfully gotten possession of the
note and stock before such performance, and was about to dispose thereof.
Held, that a prayer for an injunction was properly granted, there being
no adequate rmnedy at law in case of a sale of the stock to an innocent
purchaser, nor could the loss of the controlling interest be properly meas-
ured in damages. Wallace, J., dissenting.

2. SA)IE-RE)!" BY REPLEVIN.
In such. " also, he could maJntain no action to recover the stock

without tendering the money for which it was pledged, which would not
be an adequate remedy, since he was entitled to hold defendant to its
agreement without himself assuming any greater burden than he originally
undertook. ""Vallace, J., dissenting.

3. ACTION AGAINST NATIONAL BANK - INJUNCTION - JURISDICTION OF CIRCUIT
COURT.
Rev. St. U. S. § 5242, providing that no injunctions shall issue from a

state court against a national bank before final jUdgment, does not deprive
the federal circuit court of power to issue sucll an injunction, 01' to con-
tinue, after removal of the case, an injunction previously gr'anted by a
state court. Bank v. Mixter, 8 Sup. Ct. Rep. 718, 124 U. S. 721, distin-
g'uished.

Appeal from the Circuit Court of the United States for the East-
ern District of New York.
In Equity. Action by Fred Hower against the Weiss Malting

& Elevator Company and the First National Bank of the City of
New York, commenced in the supreme court of New York, and re-
moved to the federal circuit court. Defendants appeal from an
interlocutory order continuing an injunction pendente lite granted
by the state court. Aftirmed.
Emanuel J. Myers, for appellant Weiss Malting & Elevator Co.
Fisher A. Baker, for appellant First Nat. Bank.
W. C. De Witt, for appellee.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. This action was brought in the su-
preme court of the state of New York, and was removed from that
court to the L'nited States circuit court for the eastern district
of New York. Prior to the removal, the state court had granted
an injunction restraining the defendants from transferring, dispos-
ing of, or in any wise interfering with, certain certificates of stock,
representing 8,102 shares of the Fred Hower Brewing Company,
during the pendency of the action. After the removal the defend.
ants moved in the circuit court to dissolve the injunction. The
circuit court, held by Judge Benedict, after hearing the parties,
made an order denying the motion to dissolve, and continuing
the injunction in force. defendants have appealed from this
order.
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It is insisted for the appellants that the injunction should not
have been granted, because the case presented by the pleadings is
not one of equitable cognizance, but one in which the plaintiff has
an adequate and complete remedy at law. Succinctly stated, the
facts shown by the bill of complaint are these: On or about Sep-
tember 23, 1891, the defendant the elevator company had acquired
2,503 shares of the stock of the Fred Hower Brewing Company,
pursuant to an agreement between the plaintiff and the elevator
company that the plaintiff should buy the stock for the sum of $25,-
033, payable in five years thereafter, in equal semi-annual install-
ments, and that, as a security for the payment, the elevator com-
pany should hold in pledge these shares, together with 5,600 other
shares of similar stock owned by the plaintiff. Shortly afterwards
the elevator company delivered the stock to the plaintiff, and
these shares, together with the other 5,600 shares, were left with.
one Meyers, acting for both parties, "upon the express understand··
ing and agreement between the plaintiff and th.e elevator company
that the said shares of stock should not be given or delivered to
the elevator company until the agreement aforesaid had been re-
duced to writing, and executed by the elevator company." Pend-
ing the execution of the written contract, the plaintiff, at the solic-
itation of the elevator company, without any consideration there-
for, and solely for its accommodation, and upon its promise that
it would carry and renew the same for the period of five years,
running parallel with the periods described in the agreement
aforesaid, signed a negotiable promissory note, payable six
months after date, to his own order, and indorsed by him, for
$25,033, and delivered it to Meyers upon the agreement with
the elevator company that was not to deliyer the note to
it until the execution of the aforesaid written agreement. The
note contained a recital that the maker had deposited, as collateral
security for the pa;yluent of the note, two certificates of stock, one
being for the 2,503 shares, and the other for the 5,(;00 shares, and
a condition authorizing the holder, in case of default in the pay-
ment of the note, to sell the certificates at public or priYate sale, and
apply the proceeds to the payment of the note. Shortly aftenvards
the elevator company "fraudulently and wrongfully obtained from
said Meyers' possession the note, and all of plaintiff's securites
aforesaid, and departed therewith from the state, without signing
or executing the aj:.,'1'eeulPnt reduced to writing as aforesaid;" placed
the note and the certificates in the hands of the df'fendant the
First National Bank of the City of New York for collection; and
refused, and still refuses, to execute the written contract. When
the note became due, the defendant the bnnk made presentment,and
demanded payment of the plaintiff. '1'he bill alleges that the
defendants prop<me to sell and convert the shares of stock to their
myn lUW. The bill also alleges that the stock in question repre-
sents nearly all the property which plaintiff owns, that it has no
market value, and that, if sold, it will be sacrificed at a loss of
more than two thirds of its value. The prayer of the bill is that
the defendants be enjoined from selling, or in any way disposing
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of, the stock certificates, and that the elevator company cancel and
destroy the stock note.
The chief ,contention of the appellants is that the complainant

has an adequate remedy at law, and therefore cannot maintain a
suit in equity to restrain the defendants from enforcing the note
or disposing of the stock. If it were only a question of the note"
this objection would DO doubt be 'a sound one. All the equities
could be pleaded against the payee, or, the note being now past due,
against anyone to whom he might transfer it. But the fact that
a sale of the stock, which, for all that 'appears in the papers, might
clothe the purchaser thereof with a title superior to complainant's
equities, puts the case in an entirely different aspect. The stock
is apparently of uncertain value; it represents a controlling inter-
est in the corporation; and, in view of these circumstances, the
possible recovery in any action for damages for its conversion
would not be an adequate remedy. The theory of damages for the
conversion of such property is that the sum recovered by plaintiff
will put him financially in the position he was in before the con-
version, but it is by no means certain that any possible recovery
in such action would give to the plaintiff the equivalent of the
controlling interest in the corporation.
Nor would an action for replevin lie. Complainant has no right

to the possession of the stock. Upon the facts as set out in the
bill he parted with his possession under an agreement by which the
right to such possession was transferred to another party until
complainant should have paid $25,033, and he had five years in
which to pay such sum. He could maintain no action to recover
the possession of the stock without tendering the $25,033 for which
it was pledged. Such an action, requiring such anticipation of his
promised payment, is not an adequate remedy. He is entitled
to hold the defendant to his agreement, without himself assuming
any greater burden than he originally undertook. As the damage
which would probably be suffered by the plaintiff if the securities
were sold is irreparable, and the bill and affidavits make out a case
for equitable relief, and no irreparable injury would result to the
defendant should the injunction be continued until all the facts are
fully brought out upon the trial, the order appealed from should be
affirmed.
On behalf of the defendant the First National Bank of the City of

New York it is also insisted that under section 5242, Rev. St. U. S..
there was no power in the state court to issue this injunction, nor iIi
the United States circuit court to continue it. The practical effect
of Judge Benedict's order was to enjoin the defendants pending
the litigation, and, if that court had the power to issue an injunc-
tion against a national bank, such order should be sustained, iITe-
I!lpective of the question whether the state court which originally
enjoined the defendant bank had or had not power to make such an
order. The prohibition upon which the defendant bank relies is
found at the close of section 5242, Rev. St. U. S., in the following
language: ''No attachment, injunction, or execution shall be issued
against such al!lsociation [a national bank] or its property before
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final judgment in any suit, action, or proceeding in any state, coun-
ty, or municipal court." This clause contains no direct restriction
upon the power of circuit courts of the United States. It was held
in Bank v. 124 U. S. 721, 8 Sup. Ct. Rep. 718, that under
this provision a circuit court was authorized to issue attach-
ments on mesne process against a national bank. That conclusion,
however, was reached because the only grant of such power to the
circuit court was found in section 915, Rev. St. U. S., which pro-
vides that "in common-law causes in the circuit and district courts
the plaintiff shall be entitled to similar remedies, by attachment
or other process, against the property of the defendant, which are
now provided by the laws of the state in which such court is held
for the courts thereof." Inasmuch as the prohibition of section
5242 left the state courts without power to grant attachments on
mesne process against national banks, no such power was con-
ferred on the circuit court by section 915. The power to issue an
injunction, however, is inherent in the original jurisdiction in eq-
uity which is conferred upon the circuit courts by section 629 of
Rev. St. U. S., and its various amendments, and is not curtailed by
the provisions of the section upon which the appellant bank relies.
The order appealed from should be atTirmed, with costs.

Circuit Judge, (dissenting.) -I dissent from the opin-
ion of the court upon the ground that, upon the case made by the
plaintiff's bill, he is not entitled to any equitable relief. 'l'here
may be facts which are not stated in the bill, by reason of which
he may be entitled to resort to a court of equity, but his rights are
to be considered upon the facts as he has presented them. Of
course, he should not have the preliminary remedy if he is not en-
titled to the final one. Upon the statement of it, the case is one
in which he has a complete and adequate remedy at law by an
action of replevin for the recovery of the certificates. Replevin
lies for all species of tangible property, whether chases in possession
or in action,-for books of account, vouchers, and written instru-
ments of every kind, as well as for negotiable securities. Bank v.
Bingham, 118 N. Y. 349, 23 N. E. Rep. 180; Baker v. Fales, 16
Mass. 147; Drake v. Auerbach, 37 :Minn. 505, 35 N. W. Rep. 367;
Savery v. Hays, 20 Iowa, 25; Flentge v. Priest, 53 Mo. 540; Rob-
erts v. Bank, 19 I'a. St. 73; Gibbs v. Usher, 1 Holmes, 348. Such
an action is the obvious, as well as the complete and adequate,
remedy for the wrongs set forth, if, as the plaintiff alleges, the
stock note was merely an accommodation note, and the elevator
company repudiates the agreement to that effect, and insists upon
collecting the note, and proposes to sell the collateral pledged by it
to satisfy the amount. I cannot see any obstacle in the way of
maintaining such an action. It seems to me there is no force in
the suggestion that the elevator company could defeat the action
upon the theory that it is entitled to the possession of the certifi-
cates until the pa:yment of the purchase money for the shares
bought of it by plaintiff. By taking the stock note, and asserting-
a right to enforce it as a valid obligation of the plaintiff, the ele-
vator company is estopped, until it has restored the certificates to
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the plaintiff, from setting up any other right or claim to tllPm Huu
thatef a pledgee according to the terms of the stock note, upon the
principle that the bailee of property cannot dispute the title of the
bailor, or set up any claim to it inconsistent with the terms of the
bailment. The Idaho, 93 U. S. 575; Osgood v. Nichols, 5 Om}', 420;
Supervisors v. Allen, 99 N. Y. 539, 2 N. E. Rep. 45H; vVillimns v.
1\forgan, 50 'Vis. 548, 7 N. W. Rep. 541; Jarvis v. Rogers, 15 Mass.
389; Beckett v. Bradley, 7 Man. & G. 994; Wiles v. Woodward,
20 Law J. Exch. 261; Bank v. Alexander, 120 Pa. St. 476, H Atl.
Rep. 402. For these reasons I think the order appealed from
should be reversed.

F'l'. PAYNE COAL & CO. v. SAYLES et al.
(Circuit Court of Appeals, Fifth Circuit.•Tanuary 16, un'..)

No. 85.
Appeal from the Circuit Court of the United States for the J'\orthern Dis-

trict of Alabama.
In Equity. Bill by A. L. Sayles and others-some of them as stoe1dlolders

and bondholders and others as bondholders only, in the Ft. Payne Coal & Iron
Company-against the said company, the Old Colony Trust Company of
Massachusetts, A. B. Green, A. J. Butler, the Citizens' Bank & 'l'rust Com-
pany, and G. N. Hensen, praying that a receiver be appointed for the Ft.
Payne Coal & Iron Company, and that the respondents be en.ioinetl from dis-
posing of the assets of said company. Temporary in.iunctions were granted,
and a temporary receiver appointed. Demurrers were ovel'rded, and a decree
entered for complainants, making the receivership permanent, and continuing
the in.iunction against the Ft. Payne Coal' & Iron Comp:lllJ', which now pros-
ecutes this appeal. Affirmed.
Complainants are citizens of Massachusetts and other states, and the re-

spondent Ft. Payne Company, a corporation organized under the laws of
Alabama, and engaged in the business of developing the coal and iron re-
sources of De Kalb county, in that state, and in building aIllI developing the
town of l<'t. Payne. The company was organized November li:l88, with a
capital stock of $5,000,000, (50,000 shares, at $100 each,) of which 40,OOn
shares were subscribed and paid for chiefly in New England at $25 a share,
the other 10,OOn shares being reserved in the treasury ot the coUlpany. 'l'he
bill charges that financial difficulties forced the company to market the
greater part of the reserved 10,000 shares at $37 per share; that this did not
afford sufficient relief, and in order to raise more money a mortgage on all
the property of the Ft. Payne Company was given to the Old Colony 'l'ncst
Company, respondent, a corporation organized under the laws of Massachu-
setts to secure an issue of $300,000 of bonds, whereof worth were
sold at or near par, and the rest hypothecated for debts; that valuable prop-
erties of the company had been disposed of at ruinous rates to meet debts
of the company; that the real estate had been sold for taxes; that default
had been made upon the interest of the bonds; that the price of the stock
was depressed to $1.50 a share; that at a meeting where 'V. P. Rice lu,ld a
ma.iority of the proxies, few stockholders being present, it was voted to
issue $1,000,000 in bonds; that the complainant stockholders were liable
under the laws of Alabama for $75 unpaid SUbscriptions on each share; that
the Old Colony Trust Company had brought no suit to foreclose the mortgage
made to secure tht! principal and interest of the bonds; that the manage-
ment was wasteful and extravagant, and cntirely controlled by 'V. P. Rice,
the president.
J". A. W. Smith, for appellant.
J"as. Norfliet, for nppPllees.
Before P and McCORMICK, Circuit Judges, aneI LOCKE, District

ludge.


