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In Admiralty. Libel by William S. Reiley, as guardian, etc.,
against the steamship Cyprus, for personal injuries. Decree for
libelant.
Libelant, a boy of 16, was emvloyed on board the steamship Cyprus by

a boiler cleaner who was cleaning" the steamer's engines under contract. The
entrance to the boiler room was by means of an iron ladder, leading into the
stoke hole. The ladder was bolted fast at the bottom on each side, and was
designed to be fastened at the top to the deck on each side, but the evi-
dc'nce tended to sho'" that the fastenings at the top on one side were not in
place. The sides of the ladder were fiat, iron plates, and, instead of single
large rungs for steps, two iron rods, about an inch apart, were rivetpd in for
each step. LHlc1ant testified that the want of a fastening- on one side of the
ladder, at the to,p, causc'd it to sway under his weight as lie was asc('mling it,
in consequence of which he lost his foothold, and fell into the stoke hole.
Libelant had been up amI down the ladder sev(-ral tiIllPS on that
day, and was aware tllllt it was shaky, and insecurely fastened on one side,
at the top.

'William B. Tullis, for libelant.
Conyers & Kirlin, for claimants.

BROvVN, District Judge. The evidence leaves no doubt that the
ladder in the present case was in a defective and unsafe condi-
tion through the absence of the usual fastening at the top on the
right-hand side. 'fhe ship is responsible for this defect. 'rhe A.
Heaton, 43 Fed. Rep. 592; The France, 53 Fed. Rep. 843. The
libelant must, however, have had previous knowledge of the un-
steadiness of the ladder from his previous use of it. He must
have gone up and down the same ladder that day at least three
times before. 'rhe witnesses show that its condition in the morn-
ing was the same. Notwithstanding the defect, I have no doubt
that he could have gone up without falling, as he and others had
already done, had he used the additional care which proper cau-
tion would show to be necessary. Both are, therefore, chargeable
with fault. As the libelant has practically fully recovered, and
is not entitled to his full damages by reason of his own contrib-
utory negli!.!'ence. (The Max MOITis, 137 U. S. 1, 11 Rup. Ct. Rep.
29.) I award him $:300, with costs. A decree may be entered accord-
ingly.

THE PERSIAN MOXARCH.

BRIODY v. THE PERSIAN MONARCH.

(Circuit Court of Appeals, Sec<md Circuit. April 18, 1893.)

SHIPPING-IN.JURIES '1'0 SERVANTS.
Plaintiff, a foreman steYedore, was requested by a fellow stevedore to

pass a derrick fall rope, in plaintiff's charge, with which to haul a lighter
alongside the sh1p on which they were at work. The derrick was unsuited
to this purposp. and the rope broke, causing an injury to plaintiff, who was
looking on. There were suitable appliances at hand for haUling the lighter
alongside, in the use of which plaintiff nnd his fellows were skilled. The
stevedores were not directed by the officers to use the derrick on this
occasion, but they had been in the habit of using it, without objection
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from the ofllcers. Held, that plaintifl' was injured by the negligence of
his fellow servant, and was not entitled to recover. 49 Fed. Rep. 669.
reversed.

Appeal from the District Court of the United States for the East-
ern District of New York.
In Admiralty. Libel by Briody against the steamship Persian

Monarch for personal injuries. There was a decree for libelant,.
(49 Fed. Rep. 669,) and the libelee appealed. Reversed.
James Thomson, for appellant.
Wm. Allan, for appellee.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. The libelant was one of a number of
stevedores employed by the corporation owning the steamship in
loading and unloading its vessels. He was injured in consequence
of the breaking of a guy rope, one of the appliances of a derrick
provided for the purpose of loading cargo into, and unloading it
from, the hold of the steamship. He was foreman of the gang at
an after hatch where cargo was being discharged, his special
duty being to attend the fall rope of the derrick at that hatch.
Cargo was being taken on board at some of the other hatches, and
the stevedores at one of those hatches concluded to use the derrick
to haul a lighter alongside which was lying by ready to deliver
cargo. Their foreman asked the libelant to pass him the fall rope
of the derrick, and the libelant did so. It was fastened to the
lighter, which was large and heavy, and in the attempt to haul
the lighter against the tide, and while the libelant was looking on,
the guy rope of the derrick broke, and the boom struck libelant
in the chest. The steamship was provided with proper ropes and
appliances to be used in case it became desirable to haul lighters
alongside, but the derrick was not adapted or designed for such
a use; and this was well understood by the stevedores, including
the libelant, who was an experienced man, and had worked for the
owner of the steamship for several years. It appears, however,
that on previous occasions the stevedores, instead of using the ordi-
nary appliances which were at hand for hauling lighters along-
side, had used the derrick for the work; and this, on some occasions
when the officers of the steamship were present, and must have been
cognizant of what was being done. The guy rope broke because
the derrick was subjected to the extraordinary strain put upon it
by attempting to haul the lighter alongside under the existing
conditions. The case presetits the question whether the accident
was caused by any negligent conduct or breach of duty on the part
of the employer, or whether it was caused by the negligent acts
of the libelant's fellow servants, in which he to some extent par-
ticipated. It was of course obligatory upon the steamship owner,
as employer, to supply and maintain suitable instruments and means
with which to enable the stevedores to carryon their work, and
to exercise reasonable diligence to see that such appliances were
at all times safe for use. It had fulfilled its general duty in that
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behalf; it had furnished all the requisite appliances for the various
incidents of the service to be performed by the stevedores; and it
is not asserted that any of these appliances were defective or un·
safe for their appropriate uses. It was under no obligation of
especial supervision, because the stevedores were experienced men,
who knew which appliances to select, and how to use them. It was
no part of its obligation as an employer to furnish a derrick which
would be strong enough in all its parts for the hauling of vessels,
or safe in any respect for an illegitimate use. If it was remiss
in any sense it was because the stevedores had been permitted, more
or less frequently, to put the derrick to a use for which they knew
it was not intended. If the stevedores had been forbidden by regu·
lations, or explicitly cautioned, not to use it except for the loading
or unloading of cargo, they would have been no better informed than
they were when their employer had placed at their disposition for
the safe performance of their duties the various appliances, each
adapted to its appropriate use, and known to them to be intended
for that use. We know of no principle which imputes negligence
to an employer, under such circumstances, merely because he per-
mits his workmen to relax his regulations, or disregard his general
instructions or advice, when they choose to do so for their own
convenience, and with knowledge of the risk. It would be un-
reasonable and unjust to shift upon the employer the consequences
of a risk to which he has not exposed his workmen, but which they
have voluntarily and unnecessarily taken upon themselves for their
own ease or whim. The case is very similar in principle to that
of Griffiths v. Gidlow, 3 Hurl. & :N. 648. In that case a workman
employed with others in sinking a pit, while at the bottom of the
pit, was injured by the fall of a tub of water. In a suit against
the employer for negligence, the evidence was that the tackle was
imperfect, not being pulled with a safe hook, and that a jiddy should
have been used. A jiddy had been provided by the employer, who
was at the work several times each day, but he had been informed
by the plaintiff that the workmen were not using it. The court
held, among other propositions, that, assuming the accident to have
arisen from the neglect to use the jiddy, the employer, having pro-
vided a proper apparatus, was not liable for the neglect of the plain-
tiff's fellow workmen in omitting the use of it.
The libelant participated in the illegitimate use of the derrick,

not very actively, but sufficiently to identify himself as an actor
in the transaction. Like the other stevedores, therefore, he assumed
the risk of its being so used. If the derrick had been used by the
order of any of the officers of the steamship, or of anyone not a
fellow servant of the libelant, but in authority over him, different
considerations would be suggested. As it is, he has no cause of
action against the steamship owner, and his libel should have been
dismissed by the court below. The decree is reversed, and the
cause remitted to the district court, with instructions to dismiss
the libel, with the costs of that court and of this appeal.
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THE MARTIN KALBFLEISCH.
PENDLETON et al. v. THE MARTIN KALBFLEISCH et aL
(Circuit Court of Appeals, Second Circuit. April 18; 1893.)

TOWAGE-NEGLIGENCE-IMPIWPER PILOTAGE-WHO LIABLE.
C. chartered a schooner to take on cargo, without guarantying any depth

of water, nor agreeing to put a pilot on board to carry her out to sea, nor
reserving any c.Qntrol over the vessel. The master of the schooner em-
ployed a tug to take her out to sea, and, upon the request of C. or his
agent, a pilot was put on the tug. The schooner was stranded on a bar,
and lost, for want of proper pilotage. Held, that the pilot .vas the servant
of the tug, and not of C" and that C. could not be held liable because the
pilot WlUl employed upon his insistence or request, or because the pilot
was the captain of a boat in the employ of C.

Apppal from the District Court of the United States for the East-
ern District of New York.
In Admiralty. Libel by Winfred S. Pendleton and others

against the steam propeller Martin Kalbfleisch and B. Frank Coe,
respondents. The libel was dismissed below without an opinion,
and libelants appeal. Reversed.
W. W. Goodrich, for appellants.
H. D. Hotchkiss, for appellee Cae.
J. F. Mosher, for appellee Kalbfleisch.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. This suit was brought to recover for the total
loss of the schooner Stella N. Kenyon, which ran on a quicksand
bar while being towed on a hawser from Barren island, through
Rockaway inlet, on December 10, 18!JO. The schooner had been
chartered by respondent Cae to load a cargo of fertilizers at Barren
island to a depth of 14 feet, for a voyage to Savannah. 'l'he char-
terers did not guaranty any depth of water, nor agree to put a pilot
aboard the schooner to pilot her to sea, nor reserve any control
whatever over the movements or navigation of the libelants' vessel.
Having completed his loading, the master of the schooner employed
the steam propeller Martin Kalbfleisch to tow her to sea. There-
upon, and before she left, discussion was had between the master
of the schooner, the master of the tug, and one Fairchild, the agent
of the respondent Cae, as to the propriety of her undertaking to
cross the bar which lay between Barren island and deep water with-
out the aid of an additional pilot. As the result of such discussion,
one George Rohde was sent aboard the Kalbfleisch, took the wheel,
and undertook the piloting over the bar. Rohde was a licensed
pilot, and, so far as appears, a competent one. He was in Cae's
employment at Barren island as captain of a small boat running
,between that place and Canarsie. The witnesses who testify to
the discussion whicllled to the employment of Rohde do not entirely
agree in their statements. For the schooner it is contended that
Cae "insisted upon putting the pilot on board," and that there-
fore, as the loss occurred while' under Rohde's piloting, and as
Rohde was Cae's servant, Cae is liable.


