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the mail while it was in transitu, but the court seemed to assume
that the offense would have been made out had the obstruction been
while the mail was being carried from one place to another, The
cases of U. 8. v. De Mott,3 Fed. Rep. 478,and U. 8. v. Kane, 19 Fed.
Rep. 42, sustain the view herein indicated. In the case of U. 8.
v. Harvey, 1 Brunn. Col Cas. 543, Chief Justice Taney says:

“We do not consider the warrant a justification to the officer. Yet the mere
serving of the warrant would not render the party liable to an indictment
under the law; but if, by serving the warrant, he detained the carrier, he
would then be liable. We do not construe the term ‘willfully’ in the sama
sense as the traverser’s counsel. If the traverser, by serving the warrant,

detained the carrier, then he ‘willfully’ detained him in the sense that word
is used in the act of congress.”

In that case a constable had arrested a mail carrier while he was
carrying the mail, by virtue of a warrant in an action of trespass
quare clausum fregit, but the detention was only for a short time,
and the carrier got to the next office at his usual hour,

Although the facts surrounding the case should be considered
in the sentence, we cannot consider the state statute a justifica-
tion for the stoppage of this mail carrier while he was transporting
the mail, and I must therefore overrule the motion to arrest the
judgment on the verdict of the jury, and it is so ordered.

In re FITTON.
(Circuit Court, D. Vermont. April 15, 1893.)

IRTERSTATE RENDITION—INFRACTION OF DiscHARGE—HABEAS CORPUS,

Relator wus extradited from New York for larceny. He furnished baf},
and was at once rearrested on a prior charge of perjury, and was dis-
charged by the federal circuit court on habeas corpus with protection for
one day, in which to return to New York. He appealed on the ground that
protection should have been extended during the pendency of the pro-
ceeding for larceny, which appeal was dismissed during his enlargement
on bail and while he was confined in jail for contempt against a state
court in an entirely different matter. He was then convicted in the
state court of perjury, and sentenced to the penitentiary for ten years,
from which he claimed a discharg: on the ground that he was convicted of
the perjury pending his bail In the larceny proceeding. Held, that having,
by his contempt of court, placed himself in a position where he could not
surrender himself in discharge of his bail, and the state having done
nothing on the indictment for perjury to prevent such surrender, he was
not entitled to a discharge.

‘At Law. Application by Robert Fitton for discharge on habeas
corpus from a conviction of perjury in a state court. Application
denied.

Robert Fitton, pro se.
William W. Stickney, for the State.

WHEELER, District Judge. The relator was extradited from
the state of New York for larceny, was bound over, and furnished
bail. He was at once rearrested on a prior charge of perjury, and
was afterwards discharged by this court from that arrest on habeas
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corpus, with protection for one-day, in which to return to that state.
In re Fitton, 45 Fed. Rep. 471, An appeal was taken by him be-
cause the protection was not during the proceedings for larceny, and
he was enlarged on bail pending the appeal, which was dismissed for
want of appearance April 22, 1891. The mandate was filed in this
court April 28th. He was at that time confined in the jail of the
county where the indictment for perjury was pending, for a con-
tempt of the order of the state court in a divorce proceeding, com-
mitted after his discharge, and was on the 9th of May further com-
mitted for want of bail for an attempt to break open the said jail
during that confinement. He was taken into court, tried and con-
victed on the indictment of perjury, June 4th and 5th, and pleaded
guilty to an information for attempting to break jail. He was sen-
tenced to the state prison for two years for the attempt to break
jail, and for ten years thereafter for the perjury. The sentence for
attempting to break jail has by allowances for good behavior now
expired, and he seeks discharge on this writ from the sentence for
perjury because of the judgment on the former writ, and of his being
under bail in that proceeding when he was tried.

The dismissal of an appeal “is not an affirmance of the judgment
of the court below. It remits the case to the court to have proceed-
ings to carry the judgment into effect, if in the condition of the case
there is nothing to prevent it.” U. 8. v. Gomez, 23 How. 326.
‘When the mandate on the dismissal of the appeal was filed in this
court, the judgment of discharge from the arrest on the indictment
for perjury, with the protection for a day, was left in force, to be
carried out. Nothing done by the state on the indictment for per-
jury prevented the relator from then surrendering himself to this
court in discharge of his bail, and departing under the protection,
nor from departing without surrender, if he would without relieving
his sureties. Whether he would protect them by surrender if he
could, and would keep himself free so that he could, was a risk
they took by becoming his bail. Taylor v. Taintor, 16 Wall. 366.
The entanglement for contempt, which at that time alone held him,
had been voluntarily begun by him, and, although in form the pro-
ceeding was criminal, it was for the protection of a merely private
right. He had his day for departure. The placing of him where
he could not depart was done by himself.

Section 766, Rev. St. U, 8, provides that pending the proceedings
or appeal, “and until final judgment therein, and after final judg-
ment of discharge, any proceeding against the person,” “in any state
court,” “for any matter so heard and determined, or in process of
being heard and determined,” “shall be deemed null and void.”
The relator insists that his trial and sentence while he was under
bail in this court were within this provision. Counsel for the state
insists that, if so, the proceeding in the state court was a mere error,
which should be corrected by a proceeding in error to the highest
court of the state, and, if necessary, to the supreme court of the
United States, and cannot be corrected or relieved from in this court
on habeas corpus. If, however, the trial and sentence are made
wholly void by a law of the United States, any custody under them
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is a violation of that law, relief from which is expressly left on
habeas corpus with the courts of the United States. Rev. St. U.
8. § 753. Nothing was pending in the supreme court. The appeal
had not only been dismissed, and the mandate sent down and filed,
but the term had been adjourned without delay. In re Jugiro,
140 U. 8. 291, 11 Sup. Ct. Rep. 770. The judgment of this ~~urt
was complete; the mandate left it as it was before, and nothing
remained here undetermined. There was a final julgment. of dis-
charge, not from the indictment, but only from that arrest.

If the relator had departed pursuant to the arrest, he would have
done so subject to be reached again by extradition or to arrest again
if he should come within the state. He was found within the state
because he had so involved himself that he could not get out of it
pursuant to the judgment, and was arrested anew. This new arrest
was not anything included by the judgment of dischurge. The en-
largement on bail was an incident to the appeal, and not any part of
the judgment appealed from. That a person is under bail in one
jurisdiction does not prevent the person from being arrested and
proceeded with for another purpose in another jurisdiction, al-
though it might for the same purpose. Taylor v. Taintor, 16 Wall
366. This court could not try the relator for the perjury. The state
court could, as soon as everything had been determined here on the
habeas corpus, and the trial did not interfere with the judgment of
discharge. The former judgment was probably erroneous, (Lascelles
v. Georgia, [April 3,] 13 Sup. Ct. Rep. 687;) but as it was not in any
way reversed, and remained in full force, the relator is entitled to its
full effect as well as if it had been founded upon the best of reasons.
Giving it that effect does not entitle him to discharge here from his
present confinement. Relator remanded.

ERHARDT v. HAHN.
(Circuit Court of Appeals, Second Circuit. April 18, 1803.)

CustomMs Duries—“Cur” AeaTe AND TiceEr-EveE STONES—*“PrEcIOUS STONES.”

Agate and tiger-eye stones, cut in parts, and ground into shapes of pen-

holder handles and other articles, and known to the trade by tlie names

of “agate penholder handles,” “tiger-eye penholder handles,” etc., are

dutiable at 20 per cent. ad valorem, under the tariff act of 1883, as non-

enumerated manufactured articles, and are not admissible duty free, as

“agate unmanufactured,” nor assessable at 10 per cent., under Schedule A

of the same act, as nondutiable crude minerals which have been advanced

in value by refining, grinding, or other processes, nor at 10 per cent., under
Schedule N as “precious stones.” 46 Fed. Rep. 519, reversed.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

Action by Rudolph C. Hahn against Joel B. Erhardt, collector
of the port of New York, to recover duties illegally exacted. The
circuit court directed a verdict for plaintiff, (46 Fed. Rep. 519,)
and, from the judgment entered thereon, defendant brings error.
Reversed.
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