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until repealed or superseded. The exceptions will be sustained,.
and the restraining order continued until the final hearing of the-
cause.
On Petition for Rehearing.
, (April 18, 1893.)

SAGE, District Judge. An application has been made, in the-
nature of a petition for rehearing, which brings up for considera-
tion the proposition that the provisions of section 10 should be no
longer enforced for the reason that gas cannot be furnished with-
out loss to the company at the rate thereby fixed. The company
filed its written acceptance of the ordinance of March 28, 1889,
and thereby assented that the rate fixed by section 10 was reason-
able. It is averred in the answers of the receiver and of the com-
plainant that 10 cents per thousand cubic feet for the use of naturzl
gas furnished by meter is an utterly inadequate price. That aver-
ment must, for the purposes of this consideration, be taken as
true. The inadequacy may bear heavily upon the complainant,
but it cannot affect the construction or the validity or force of the
section. The complainant accepted the ordinance, and its only
remedy now is to appeal to the council.

My attention has been called to the fact, inadvertently misstated
in the last paragraph of the opinion on file, that the first sec-
tion of the ordinance of December 23, 1887, expired by its own
limitation five years from and after the date at which the ordinance
took effect; that is to say, at the same time as the contract. That
circumstance, however, does not affect the ruling of the court. The
expiration of section 1 of the ordinance of December 23, 1887, was
by its own limitation, and not by reason of the contract. Section
10 of the ordinance of March 28, 1889, does not in the least de-
pend upon section 1 of the ordinance of December 23, 1887. 1In so
far as it fixes a maximum, it is simply a legislative provision. It
is in full force, and will remain in force until amended or repealed.
That maximum was by section 15 adopted as the minimum under
the contract, but that adoption did not in any way affect the opera-
tion or duration of the price fixed by section 10 as the maximum.
‘When the contract expired, that price ceased to be operative as a
minimum, but it remained in full force as a maximum,

The application for rehearing will be denied.

BOUND v. SOUTH CAROLINA RY. CO. et al.
(Circuit Court, D. South Carolina. April 3, 1893.)

1. Forkcrosurk oF MORTGAGE —— FINAL DECREE — POWER TO POSTPONE SALE.
A court of equity, pending an appeal without supersedeas, from a final
decree in a toreclosure suit, settling the priority of liens, and fixing a day
for sale, has power to postpone the sale, if a sale on the day fixed would
be oppressive or unjust.
2. BSAME—APPEAL—POSTPONEMENT,
Such a postponement should be made in a suit to foreclose a railroad
mortgage, when an appeal has been taken from the decree of sale, the
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result of which might be disastrous to the purchaser, or where the sale,
if incapable of being rescinded, would render nugatory a decision in favor
of appellants.

In Equity. Bill by Frederick W. Bound against the South Caro-
lina Railway Company and others to foreclose a mortgage. Motion
to postpone sale granted. For the history of this litigation, see
prior reports: 46 Fed. Rep. 315; 47 Fed. Rep. 30; 50 Fed. Rep. 312
and 8353; 51 Fed. Rep. 58. '

S8aml. Lord, W. H. Peckham, E. E. Anderson, Mitchell & Smith,
and G. W. McCormack, for the motion.
Smythe & Lee, T. W. Bacot, and Asher D. Cohen, opposed.

SIMONTON, District Judge. On the 233 day of February, 1893,
-a motion was made in this court to postpone the sale of the South
Carolina Railway Company, ordered for 11th April, 1893. The
cause had come on to a hearing on 2d day of May, 1892, and an
-opinion was filed on 29th day of June, 1892. See 50 Fed. Rep. 853.
That opinion was formulated into a final decree on 23d day of No-
vember, 1892. The chief matter of contest was as to the mode of
-sale. There were a number of liens upon the property, differing in
priority. The judgment obtained by Henry Thomas Coghlan—a
decree for sale—was the first lien; then, some outstanding bonds
jssued under the first mortgage, of 1868; the consolidated first
mortgage bonds, issued in 1881; then, consolidated second mortgage
bonds, and the lien of income bonds. The bill had been filed in be-
half of second consolidated mortgage bondholders, praying fore-
closure of the second mortgage. In the proceedings cross bills were
filed by Coghlan, and the trustees of the first mortgage of 1868, and
by the trustees of the first consolidated mortgage, each of these
praying foreclosure and sale. To this end the trustees of the first
consolidated mortgage had exercised a power conferred on them in
their mortgage, and had declared all the first mortgage bonds past
due. So, also, had the trustees of the second mortgage. At the
hearing a large number of first consolidated first mortgage bond-
holders earnestly insisted that the foreclosure should be of the sec-
-ond mortgage, and that the sale, when ordered, should be subject
to all liens preceding the second mortgage. All parties concurred
in the necessity for a sale. The only question was, should the sale
be free of all liens, or subject, as stated, to the liens anterior to the
second mortgage? XNo contest or issue of any kind was made over
the time of the sale. In its final order this court decided this con-
test, and ordered the sale to be made free of all liens. The day se-
lected for the sale was 11th April, 1893. The final decree having
been filed, appeals therefrom were taken by the representative of
these holders of the first consolidated mortgage bonds, who opposed
the sale free of all liens, and also by the representatives of the com-
plainant, in behalf of second mortgage bondholders. These appeals
were not taken within 60 days from the filing of the final order, and
could not operate as a supersedeas. Pending these apveals a mo-
tion was made in this court on 23d February, 1893, looking to the
postponement of the sale from the 11th April until such time as the
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decision of the circuit court of appeals upon the errors assigned
could be had. Inasmuch as the appeals had taken the cause out of
this court, the motion was refused, because of the conviction in the
mind of the court that it could not interfere with the final decree.
Thereupon the motion was renewed in the circuit court of appeals,
and that court, being of opinion that the circuit court was compe-
tent to act in the matter, refused to interfere, especially as no su-
persedeas had been obtained. The motion was again made in
this court. It is based upon the existence of the pending appeals,
and the consequent chilling of the bidding because of the uncer-
tainty attending the validity of the sale, and upon the depressed
condition of railroad property in this state, because of adverse leg-
islation. This motion is favored by the trustees of the first con-
solidated mortgage; by many, perhaps a majority, of the bondhold-
ers under the first consolidated mortgage; by a part of the income
bondholders and stockholders. It is resisted by the trustees of the
mortgage of 1868; by several first consolidated mortgage bondhold-
erg; by the trustees, and many bondholders of the second mortgage
by income bondholders and stockholders.

The first question to be decided is as to the power of this court
at this stage of the case—the appeal pending—to grant the mo-
tion. It is manifest that, if this postponement is to operate as a
supersedeas, it could not be granted. The supersedeas is a right
secured by statute, and of imperative obligation on the court and
its officers. If the provisions of the statute are complied with, the
right exists. If these are not complied with, it cannot exist. With-
out such compliance, no court can confer it. French v. Shoemaker,
12 Wall. 100; Kitchen v. Randolph, 93 U. 8. 92; Sage v. Railroad Co.,
Id. 416. Nor can the motion be made if it is a material amend-
ment to, or alteration of, the final order. The term at which the
final order was made has ended. Muller v, Ehlers, 91 U. 8. 250,
Bronson v. Schulten, 104 U. 8. 415.

What, then, was the final decree in this case? It fixed the date,
amount, and priority of each of the liens, and ordered a sale free of
all liens whatsoever; transferring this lien to the fund, and provid-
ing for, and ordering, their payment out of this fund, so far as it
will go. This was the response made by the court to the issues pre-
sented to and argued before it. Over this conclusion the circuit
court has now no control whatever. It cannot modify, annul, or
alter it. These issues having been definitely settled, a day was fixed
upon which the property should be sold, in order that the prin-
ciples of the decree should be carried into action; that is to say, the
day on which exccution and sale should take nlace. Can the court
make any postponement or change in this? In Monkhouse v. Cor-
poration, 17 Ves. 380, a decrce was obtained at the rolls by a
mortgagee, in the usual form. A motion was made to suspend the
execution of the decree until six months after an appeal could be
heard. Lord Eldon heard the motion, and grantéd it on terms, say-
ing:

“This decree must therefore be taken to be right, to the extent of letting

execution proceed on if, unless the court sees that if it should turn out to be
wrong the party cannot be set right again.”
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In 2 Daniell, Ch. Pr. 1018, the doctrine is recognized that in de-
crees of foreclosure the court can, on application, enlarge the time
for the payment of the money, and this without imposing terms.
Of course, this means postponing the sale. And he cites instances
in which, on terms imposed, the time was enlarged for six months,
and again for three months; and in one case (Edwards v. Cunliffe,
1 Mad. 287, 289) a fourth order was made for enlarging the time
though the third was directed to be peremptory. In Spann v. Spann,
2 Hill. Ch. Pr. 122, the court say:

“The order of 21st IFebruary, 1884, was made on the application of the
plaintiffs themselves, and is in its nature final, and not interlocutory. It
awards execution against the parties, and, if erroneous, was the subject of
appeal. I am therefore clearly of opinion that the chancellor had no authority
to set it aside on account of any supposed error in point of fact or law. But
it is equally clear that the courts, both of law and equity, or a judge or chan-
cellor sitting at chambers, have the power, and duly exercise it, of suspending
the execution of even final process on account of subsequent matter which
would render the execution of it oppressive or inmiquitous. And I would say,
in general, that, whenever subsequent occurrences would render the execution
of a judgment or order of the court at law or in equity oppressive or unjust,
the execution of it ought to be restrained, and, if this should happen in vaca-
tion, it can only be done by an order at chambers.”

It would seem, therefore, that notwithstanding that the court
has no power whatever, after final decree, to amend, modify, or
alter the principles of the decree, it retains and possesses the power
of controlling the time of its execution.

Is there any reason why there should be a change made in the
time of executing this decree? The final decree orders the sale free
of all liens, and transfers these liens to the fund. The appeal di-
rectly antagonizes this. If the sale took place before the appeal
is heard and decided, and the purchaser get a good title,—in other
words, if the sale cannot be rescinded,—the appeal will be, and is,
absolutely nugatory. And if the circuit court could exercise a dis-
cretion, and suspend the sale, and refuses to do so, then by the ac-
tion of the eircuit court the decision of the appeal court is either
anticipated, or rendered of no value whatever. If, on the other
hand, a decision of the appeal court, reversing the decree of the cir-
cuit court, will have the effect of annulling and setting aside the
sale, we have consequences almost as disastrous to the purchaser,
who will advance his money, and assume possession, relying upon
the decree and action of the circuit court. The learned eounsel
who opened, in opposition to this motion, in his exhaustive ar-
gument referred to a line of cases showing that the sale, not-
withstanding the appeal, will bind all parties to this cause. With-
out deciding—indeed, without entering into—this question, and ac-
cepting the doctrine as stated, this ease comes within the exception
stated by Lord Eldon, and quoted above:

“This decree must therefore be taken to be right, to the extent of letting
execution proceed upon it, unless the court secs that if it should turn out
to be wrong the party cannot be set right again.” Monkhouse v. Corporation,
17 Ves. 382.

If the sale take place, and is final, the lien of the first consolidated
mortgage bondholders will be gone, forever, and their appeal and
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contention rendered nugatory and void. They would lose their
right beyond possibility of remedy or compensation. It may be said
that a supersedeas bond would have prevented this. But filing a
supersedeas bond is optional, and not obligatory. The right of ap-
peal is absolute. The right of review in the appellate court is
equally absolute. It cannot and should not be defeated by the ac-
tion or nonaction of the lower court, This consideration alone, and
the uncertainty upon this point, must effectually deter bidders, ex-
cept of the most reckless character; and the exposure of the rights
of parties to this suit to possible destruction would, in the language
of Johnson, J., quoted supra, be oppressive or iniquitous. The sale
will be postponed from 11th April next to the 12th day of Decem-
ber next, 1893,

LEICESTER PIANC CO. v. FRONT ROYAL & RIVERTON IMP. CO.
(Circuit Court of Appeals, Fourth Circuit. March 11, 1893.)
No. 42.

1. SpEcIric PERFORMANCE—FALSE REPRESENTATIONS.

A land compapny agreed to donate land and money and erect a. building
for a marutacturing company, in consideration that the latter would move
its plant theve and operate it on a specified scale. In a suit by the manu-
facturing company for specific performance, the defense was that the con-
tract was induced by pleintiff’s false representations and fraudulent £on-
coalment of material facts. A soliciting agent of the land company had
vigited plaintiff’s factory pending negotiations for the contract, and nad
scen its machinery, but he was not a scientific or practical machinist,
and he was not furnished with any means of investigation of plaintiff’s
financial condition. Held, ihat it could not be said that in executing the
contract the laud company relied on its own knowledge and judgment,
as derived from the investigations of its agent.

2, SAME—CAVEAT EMPTOR.

In the execution of such contract the mazim caveat emptor has no ap-
plication, for the land company (defendant) was the vendor, and it had a
right to rely on the representations of the general manager of the manu-
facturing company, who owned most of its stock, and who had reorganized
it after it had lain dormant some 10 years or more.

3. SBAME—CHANGE OF CIRCUMSTANCES—OPPRESSION,

Where such contract was consummated during the time of great specu-
lative enterprise and activity, known collognially as a “boom,” in con-
templation of the establishment of a successful and paying industry on the
land donated by the land company, but after a part performance in good
faith by such company a collapse occurred, which renders it extremely
improbable that the venture would be suczessful or benetit either party,
while completion of the contract would absorh all the assets of the other-
wise solvent land company, the court is authorized to refuse to decree
specific performance, on the ground that, in view of the changed circum-
stances, it would operate unjustly and oppressively on the land company.

4. SAME——~MUTUAL PERFORMANCE.

It was shown that the land company had already donated more money
than it was required to do by the contract; that money donated to the
plaintiff for the expense of moving its plant had been used by it for other
purposes; that plaintiit was operuting its factory with borrowed money;
and the bill contained no specific allegations that it was in a position to
eftzct the removal of its plant, as required by the contract. Held, that
specific perforpance was properly refused on the ground that mutual per-
formance of the contract could not be secured by the decree.



