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WALKER et al. v, RICHARDS et al.
(Circuit Court, D. Minnesota. April 13, 1893.)

1. ReEMOVAL OF CAUSES—SUFFICIERCY OF PETITION—UNENOWN DEFENDANTS.

In an action against known and unknown defendants to determine ad-
verse claims, if the known defendants be served with process, they cannot
be required to delay an applicaticn for removal of the suit unfil persons
unknown, who might claim some interest in the matter in confroversy,
shall be served, and join in the application.

2. SAME—“PARTY DEFENDANT. ”

A party defendant to an action, within the meaning of the removal act,
is one who is named as such, and appears in the record as a defendant,
at the time the right of removal exists. °

8. SAME—ACTION TO DETERMINE ADVERSE CLAIMS—FEDERAL QUESTION.

A petition for removal of an action to determine adverse claims alleged
that the lands in controversy were entered by persons under the United
States laws ag a “soldier’s additional homestead,” and that each of these
persons executed an instrument assigning his right prior to doing any of
the acts or things required by the laws of the United States to be done
and performed in order to perfect their rights, and alienating such lands
contrary to law; that plaintiffs’ title is wholly derived through such void
instruments; that the land remained thereafter a part of the public lands,
subject to entry; and that defendants’ title is derived through original
entry men holding under United States patent. Held that, as the validity
of such transfer depends upon a construction of the federal laws, the peti-
tion showed a federal question in controversy, and that a motion to
remand must be denied.

At Law. Action by Thomas B. Walker and Healey C. Alkeley
against Benjamin B. Richards, Azro T. Crossly, and others. Heard
on motion to remand to state court. Denied.

Statement by NELSON, District Judge:

This suit was commenced in the state court to determine adverse claims,
and pursuant to the statute of the state of Minnesota. All unknown as well
as certain known persons are made defendants. The defendants named upon
whom the summons was served filed their petition for removal under the act
of 1887, claiming that the suit was one arising under the constitution and
laws of the United States, and it was removed to this court. At the time of
the removal no publication of the summons was made in order to bind and
conclude by the decree unknown persons who claimed any right, title to, or
intercst in the preperty in controversy. A motion is now made by the plain-
tiffs to remand for the following reascns: First. Because all the defendants
in said action did not join in the petition or application for removal from the
state court, and no separable controversy is alleged or claimed between plain-
tiffs and the defendants who petitioned for removal. Second. Because the
petition for removal is not sufficient in law to entitle the defendants Richards
and Crossly to a removal. Third. Because the petition does not state any
fact or facts that show, or tend to show, to the court, or from which the court
can see, that any federal question is involved in the controversy, or that the
decision of the case must or will depend in any degree upon the right con-
struction of any law of the United States.

‘Wilson & Van Derlip, for plaintiffs,
Twomey & Morris, for defendants.

NELSON, District Judge, (after stating the facts) The first rea-
son assigned is not tenable. The defendants in court by name,
gserved with process, were not required to delay the application
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for a removal of the suit until persons unknown, who might claim.
some right, title, estate, or interest in the controversy, were served.
Such delay would hiave proven fatal to tlie right given them by
the statute. The right of removal is given to known defendants,—
such as are made defendants by name, and served with process, or
voluntarily appear.  “Thé two petitioners are all the known de-
fendants to the controversy at the time the petition for removal
of the suit was filed. A party defendant to an action, within the
meaning of the removal act, is one who is named as such, and
appears in the record a§ a defendant at the time the right of a re-
moval exists. : .

Again, when it is sought to remove a suit on the ground that
it is one arising under the laws of the United States, it must
appear from the petition for removal and pleadings that there is
a question actually involved in the suit depending for its determi-
nation upon a correct construction of a law of the United States,’
and the facts averred in the pleadings or in the said petition:
must show what the question is, and how it will arise. The alle-
gations in the petition are that the lands mentioned in the com-;
plaint and claimed to be owned by the plaintiffs were entered by
parties under and pursuant to title 32, c. 5, Rev. St. U. 8., and for|
a soldier’s additional homestead; that prior to these entries each|
of the parties, and his wife joining, executed and delivered an in-
strument in writing, which was made, exccuted, delivered, and re-)
ceived by the respective parties thereto for the sole purpose and|
with the intent of selling, assigning, and transferring the right,
of the party executing the same to an additional homestead con-
ferred upon him by and under the laws of the United States,!
and particularly under title 32, ¢. 5, aforesaid, prior to doing or:
performing any of the acts or things required to be done and
performed under said law, and for the purpose of alienating the
several tracts of land described, contrary to and in violation of the
laws of the United States; that the instruments were, and each
of them was, intended, and each on its face purports, to alienate
the right of the party executing the same under the laws of the
United States aforesaid, and that said instruments are void un-
der the United States laws; that the lands are a part of the pub-
lic lands of the United States, and subject to entry under the
laws aforesaid, and that plaintiffs’ title is wholly derived through
said instruments, and the defendants’ title is derived directly from
the original entry men, by deed duly executed; that each of said
entry men received a patent from the United States for the lands
entered by him. Upon the facts thus set forth it is claimed
that if the instruments alleged to be given for the sole purpose
of selling and transferring the right of the parties thereto to
lands under title 32, c. 5, are valid, the plaintiffs are entitled to
a decree quieting their title. On the other hand, if they were
made in violation of the United States laws, and are void, they
cannot avail as against the defendants’ title, derived from the
original entry men. The decision of this question depends on
the construction of title 32, ¢. 5, Rev. St. U. 8, and is a federal ques-
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tion. The second and third grounds urged against the motion to
remand are not tenable, in my opinion, and must be overruled. It
is so ordered.

NOTE. FPlintiffs’ motion to remand in the case of the Red River Lumber
Company against Benjamin B. Richards et al. is also overruled.

PTENNSYLVANIA CO. FOR INSUEANCE ON LIVIES AND FOR GRANT-
ING ANNUITIES v. JACKSONVILLI, T. & K. W. RY. CO. et al,, (AMERI-
CAN CONSTRUCTION CO., Intervener.)!

(Circuit Court of Appeals, Fifth Circuit. January 16, 1893.)
No. 78.

. APPEAL—TRANSCRIPT—AUTHENTICATION.

Rule 14 of the circuit court of appeals for the fifth circnit requires “a
true copy of the record, bill of exceptions, assignment of errors, and all
proceedings in the case” (47 Fed. Rep. vii.) to be sent up on appeal. Held,
that an authentication stating “that the foregoing is a true, full, and com-
plete transcript of all the papers, orders, and decrees from the files and
records of my office” is sufficient, but, to be strictly aceurate, thie authen-
tication should follow the language of the rule.

. Rarnroap CompPANTES—BOXDS AXD MORTEAGES — FORECLOSURE—COLLUSION.

Where a railroad company is sued by a few sinority stockholders, and
a receiver is asked, which suit is opposed by a great majority of stock-
holders, it is perfectly proper for the niortgage bondholders, upon default
in the payment of their bonds, to institute a foreclosure suit, and have a
receiver appointed, and thus to control any litigation which might with-
draw from the corporation the mortgaged property; and it is not fraudu-
lent or collusive for the officers of the corporation to admit the truth of the
allegations of the bondholders’ bill.

ArPEAL TO CirRcuir COURT OF APPEALS — INTERLOCUTORY ORDER — INJUNC-
TION.

Where, on the motion of an intervener, the proceedings in an equity
case in the United States circuit court are stayed, and a receivership va-
cated until the further order of the court, this is an interlocutory order
granting an injunction, within the meaning of section 7 of the act of March
3, 1891, which allows an appeal in such case to the circuit court of ap-
peals.

SAME—IXTERVENTION—STAY OF PROCEEDINGS.

A stockholder who has brought suit against the corporation, asking to
have a receiver appointed, cannot, by intervening in a subsequent suit
by the mortgage bondholders asking a foreclosure and the appointment
of a receiver, have such suit stayed until the stockholders’ suit is first
determined, unless the case is an extraordinary one, and such a proceed-
ing is justified within sound judicial discretion.

Appeal from the Circuit Court of the United States for the North-
ern District of Florida.

In Equity. Suit by the Pennsylvania Company for Insurance on
Lives and for Granting Annuities against the Jacksonville, Tampa
& Key West Railway Company to foreclose a mortgage. The Amer-
ican Construction Company filed a petition of intervention, praying
that the temporary order appointing a receiver be set aside, and
that all further proceedings in the suit be stayed. The circuit
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Rehearing denied January 30, 1893.



