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upon such a moonlight night. For the Skeer passed the. Robinson
near enough to-see. Whether the tow, which two pole lights would
have indicated, was alongside, or was astern; and it being plain
enough that no tow was alongside, it must have been looLed for
a,stern So that if two lights had been visible and seen, it does not
seem credible that the collision should have taken place. I think
the Robinson must therefore, be held in fault both for failure to
display proper staff lights, and for the unusual length of hawser.

The Skeer must, also, be held in fault for lack of vigilance in ob-
servmg the scow. She was not only a large object some 12 or-15 feet
out, of water, easily seen on such a moonlight night, even without
lights, in ample time to avoid her; but the evidence also leaves no
possﬂ)le doubt thap she had Wh.lte Jights displayed and visible, to
which no attention was given until the Skeer had approached mthm
100 or 200 feet of her. No doubt the fact that the scow was moving
through the water, distinguishes the case somewhat from that of
running into a similar boat at anchor; but the failure to observe her
altogether until she was so near, depmves the Skeer of any defense
on that ground, since it wholly falls to meet her negligence in obser-
vation, with which I must hold her chargeable. The nonobservance
of the scow evidently contributed. to the collision; and each must,
therefore, contribute to the loss. No fault is proved against the
scow, The libelants are each, therefore, entitled to.a decree against
the Robinson and the Skeer; and the libel as respects the scow must
be dismissed. Decrees accordmgly .

THE LIME ROCK.? ‘
DONELLY et al. v. THE LIME ROCK.
{Distriet Court, 8. D. New York. March 30, 1893.)

(COLIéISION wiTH BurkaEAD — MoviNg VEsSEL FROM BERTH — NECESSITY FOR
AUTION.

The steamboat E. was moored alongside a bulkhead in Gowanus creek,
and outside of and moored to her was libelants’ canal boat A. The steam
lighter L. R., desirous of reaching her berth, which the BE. was cccupying
put her bow agnmst the gtern of the E., and pushed her forward; llbclants
canal boat accompanying her. The forward motion, however, parted the
canal boat’s stern line to the 1., and when the latter was Ch?Cled the canal
boat ran ahead, and into the bulkhead, receiving injuries from which she
sank, The claimants denied that the canal boat struck the dock at all, and
averred that the accident must have been caused by a floating log. Held,
that the weight of evidence sustained the libelants’ contention, and that,
while the L. R. had the right to move the canal boat in order to reach her
berth, she was bound to do so in a way to avoid accident, and was liable
for her failure to use reasonable precautions.

In Admiralty. Libel for daniage to canal boat by pushing her
against a bulkhead. Decree for libelants.

Hyland & Zabriskie, for libelants.
Benedict & Benediet, for claimants.

'Reported by E. G. Benedict, Esq., of the New York bar.
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BROWN, District Judge. On the afternoon of May 10, 1892, the
steam lighter Lime Rock, desirous of obtaining a berth occupied by
the Enterprise and the libelants’ canal boat Alpha, moored outside of
her along the bulkhead in Gowanus creek, shoved those two boats
up the creek by pushing against the stern of the Enterprise. As a
consequence of moving them in that way, the Alpha’s stern line to:
the Enterprise was parted, and the Alpha, after first dropping back
alongside the Enterprise more or less, ran ahead again when the
latter was checked, until, as the libelants allege, she struck the
bulkhead and knocked a hole in her bow, from which she sank in
a few minutes. - The above libel was filed to recover the damages.

The claimants contend that the Lime Roeck did not touch the
Alpha, and that the Alpha did mnot hit the bulkhead; and they
suggest that the hole knocked in her bow some two or three feet
above her bottom, may have been caused by running against some
sunken water-logged timber, such as, it is said, has been occasion-
ally found in that region. The Alpha was loaded and deep in the
water, and her rail was about six feet below the deck of the Enter-
prise. Two witnesses testify that the canal boat did hit the dock.
A very intelligent lad who was standing on the stringpiece of the
bulkhead, watching the maneuver, and was within about 50 feet
of the canal boat, says that the blow shook all the bulkhead, and
the two others say they felt the shock. Several witnesses for the
claimants testify positively that the canal beat did not come in con-
tact with the dock. But the master of the Lime Roek had his at-
tention otherwise occupied, and others of them plainly were not in
a position to see whether she did strike or not; it is doubtful whether
the rest were giving any speeial attention to that point. I am
inclined to believe the libelants’ witnesses rather than those who
did not see the contact. The bow was broken in and no other
probable explanation is given. The mere possibility of a sunken
log without any evidence of its presence, is not enough to overcome
this strong corroboration of the libelants’ witnesses. 1 ecannot
give much weight to the argument that such a. contact was im-
possible, from the position and the lines of the Alpha, because I do
not think there is any certainty whatsoever with regard to the
data on which the argument is founded. The bow line may have
parted or rendered, and the distance the stern swung off is uncer-
tain, The chief opposing circumstance is the statement that the
bow line did not part, though that is not at all certain; evidently
not much attention was paid to it. But even if it did not part,
it may easily have rendered sufficiently to admit the contact with
the bulkhead, and such rendering is a common occurrence.

As regards one circumstance, moreover, to which several of the
claimants’ witnesses testify very positively, it seems to me most
probable that they are mistaken; viz.: in their statement that
the Lime Rock’s stem pushed inside of the rudder post of the Euter-
prise, i. e. between that and the bulkhead. Considering that the
Lime Rock was five feet wider than the Enterprise, and that the
latter lay right alongside the dock, even if the stem and the rudder
post were only six inches across, the Lime Rock could not have put
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her stem on the port side of -the rudder post, that is, on the side
towards the bulkhead, without thrusting ber stem at least three
feet out of the line of the bulkhead; and ber pushing in such a posi-
tion would be improbable, since it would be pushing the quarter
of the Enterprise against the dock. T have no doubt that the wit-
nesses have reversed the position of the tiller and the blade of the
rudder about which they testify; that at first it was the tiller which
was towards the bulkhead, and that the Enterprise began to push
on the blade at least three feet to starboard of the rudder post;
that she then backed until the tiller was put to starboard and the
blade turned towards the dock out of the way of the tug’s stem,
and that the Lime Rock then put her stem in its natural position
for pushing the Enterprise, namely, at least three feet to starboard
of the rudder post, and very likely somewhat more than that. In
that position in shoving up the Enterprise, the Alpha would neces-
sarily drop astern, as one of the claimants’ witnesses says she did.
No confidence is to be placed in the estimates of the number of feet
of the various changes. If the stern lead of the Alpha’s line was
at first considerable, she would certainly have dropped back suffi-
cient to encounter the port bow of the Lime Rock, and in that way
her stern would be swung off by direct contact with the Lime Rock;
and despite the testimony of the defendants’ witnesses to the con-
trary, I have little doubt that is what happened. It is imma-
terial, however, whether that be so or not; for all the witnesses
agree that while moving up, the Alpha’s stern did swing off con-
giderably, and when the forward motion of the Enterprise was
checked, and no attention paid to the deeply-loaded Alpha, she would
necessarily move forward again, as the evidence shows she did, until
her way was checked. There is no evidence that her stern did not
swing out enough to enable her bow to reach the dock.

The claimants, doubtless, had a right to move the Alpha away to get
at their own berth; but in doing so they were bound to use reason-
able precautions against accident. There were three modes of pro-
cedure, either of which would have been proper and sufficient; viz.:
to go alongside of the Alpha; or, if pushing was resorted to, then
either to have the Alpha made fast by lines running both ways to
the Enterprise, or if not that, then by having a man to tend the
lines of the Alpha and render them properly, as was done on the
Enterprise, to prevent sudden breaking. Reasonable care required
one of these things to be done. I do not perceive any fault on the
part of the libelants’ boat. I must, therefore, allow a decree for
the libelants, with costs.
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WALKER et al. v, RICHARDS et al.
(Circuit Court, D. Minnesota. April 13, 1893.)

1. ReEMOVAL OF CAUSES—SUFFICIERCY OF PETITION—UNENOWN DEFENDANTS.

In an action against known and unknown defendants to determine ad-
verse claims, if the known defendants be served with process, they cannot
be required to delay an applicaticn for removal of the suit unfil persons
unknown, who might claim some interest in the matter in confroversy,
shall be served, and join in the application.

2. SAME—“PARTY DEFENDANT. ”

A party defendant to an action, within the meaning of the removal act,
is one who is named as such, and appears in the record as a defendant,
at the time the right of removal exists. °

8. SAME—ACTION TO DETERMINE ADVERSE CLAIMS—FEDERAL QUESTION.

A petition for removal of an action to determine adverse claims alleged
that the lands in controversy were entered by persons under the United
States laws ag a “soldier’s additional homestead,” and that each of these
persons executed an instrument assigning his right prior to doing any of
the acts or things required by the laws of the United States to be done
and performed in order to perfect their rights, and alienating such lands
contrary to law; that plaintiffs’ title is wholly derived through such void
instruments; that the land remained thereafter a part of the public lands,
subject to entry; and that defendants’ title is derived through original
entry men holding under United States patent. Held that, as the validity
of such transfer depends upon a construction of the federal laws, the peti-
tion showed a federal question in controversy, and that a motion to
remand must be denied.

At Law. Action by Thomas B. Walker and Healey C. Alkeley
against Benjamin B. Richards, Azro T. Crossly, and others. Heard
on motion to remand to state court. Denied.

Statement by NELSON, District Judge:

This suit was commenced in the state court to determine adverse claims,
and pursuant to the statute of the state of Minnesota. All unknown as well
as certain known persons are made defendants. The defendants named upon
whom the summons was served filed their petition for removal under the act
of 1887, claiming that the suit was one arising under the constitution and
laws of the United States, and it was removed to this court. At the time of
the removal no publication of the summons was made in order to bind and
conclude by the decree unknown persons who claimed any right, title to, or
intercst in the preperty in controversy. A motion is now made by the plain-
tiffs to remand for the following reascns: First. Because all the defendants
in said action did not join in the petition or application for removal from the
state court, and no separable controversy is alleged or claimed between plain-
tiffs and the defendants who petitioned for removal. Second. Because the
petition for removal is not sufficient in law to entitle the defendants Richards
and Crossly to a removal. Third. Because the petition does not state any
fact or facts that show, or tend to show, to the court, or from which the court
can see, that any federal question is involved in the controversy, or that the
decision of the case must or will depend in any degree upon the right con-
struction of any law of the United States.

‘Wilson & Van Derlip, for plaintiffs,
Twomey & Morris, for defendants.

NELSON, District Judge, (after stating the facts) The first rea-
son assigned is not tenable. The defendants in court by name,
gserved with process, were not required to delay the application
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