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and no substitute can be lawfully supplied substantially different
trom what the statute requires. I cannot follow The Chilian, 4 Asp.
473.
It is impossible to say that the lack of a mechanical fog horn in

this case would have made no difference. On the contrary, there is
every probability that it might have made a difference sufficient to
have avoided collision; for the last blast given happened to come
after the sails of the ship had been seen. At the previous blast,
given probably a minute before, the steamer was too far away to
hear it; whereas the blast of a mechanical fog horn, given at the
same time, might very probably have been heard; and the slowing
of the steamer, which would naturally have been thereupon ordered
a minute earlier, would certainly have avoided this collision. It is
not incumbent, however, on the steamer to show that the use of a
mechanical fog horn would have certainly prevented collision. Thf>
burden, upon noncompliance with the statute, is upon the faulty
ship. She remains in fault unless she can prove certainly that a
eompliance with the statute could not possibly have made any differ.
ence; and this, as in the case of The Pennsylvania, 19 Wall. 125, 137,
138, is impossible. The Bolivia, supra.
The damages and costs must, therefore, be divided. A decree

may be entered aecordingly, with an order of reference to compute
the damage, if not agreed upon.

THE HERCULES.

HUBBELL et a!. v, THE HERCULES,

(Circuit Court, E. D. Michigan. April 8, 1893.)

1. 'tOWAGE-NEGLIGENCE OF Tow-DREDGE.
A tug with two scows and a dredge in tow left Au Sable, Mich., at 9

P. M., to cross Saginaw bay, there about 30 miles wide. At the time
there was little or no breeze. At 11.30, when about halfway over, the
captain of the dredge hailed the tug, and asked if it would not be bettel'
to turn back, but the tug's captain thought it as well to go OIL At this
time there was a little sea on, but not of such a character as to indicate
danger to tlle dredge. Between 1 and 2 o'clock fue heavy crane and
dipper of the dredge broke their chain fastenings, and rolled from side
to side. The tug hauled up into the wind, and in about an hour the crane
was secured. At 3 o'clock the dredge suddenly sank. She was not well
shaped to withstand any sea at all, and the weight of evidence tended
to show that her sinking resulted from the straining of her bottom
caused by the swinging of fue crane. The chains holding the crane were
three sixteenths of an inch in sizf'. Neither sea nor wind was heavy at
any time during the night. Held, that fue sinking of the dredge was due
to her unseaworthy condition, and the insecure fastening of the crane,
and that the tug waf" not at fault in not tUrning back at the first hail.

2. SAME-BURDEN OF PROOF. -
The burden was on fue owners of the dredge to show that the sinking

was due to the negligence of fue tug.

In Admiralty. Libel by Thomas :M:. Hubbell and George W. Skel·
don against the tug Hercules, her engines, etc" for negligence caus-
ing the loss of libelant's dredge while in tow of the Hercules. The
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cause was certified to this court because of the disqualification of
the district judge. Libel dismissed.
F. H. Canfield, for libelants.
J. W. Finney, for respondent.

TAFT, Circuit Judge. The libel in this case was filed to recover
the value of a dredge which the master of the tug Hercules under-
took to tow, with a couple of dredge scows, from Au Sable to Port
Huron. The dredge was sunk in crossing Saginaw bay, and the libel
charges that the sinking was on account of the negligence of those
in charge of the tug. The answer of the respondent denies negli-
gence, and the case turns on this issue.
The libel was filed in the district court, but because of the disqual-

ification of Judge Swan, the district judge, who had been of counsel,
the case was certified to the circuit court, where the evidence already
taken before Judge Brown in the district court was presented, and
the case argued before me. I called to my assistance, as assessors,
two gentlemen who for many years had been captains in charge of
steamers on the lake, and have advised with them in reaching my
conclusicn as to the effect of the evidence.
It is not disputed that the tug, with her tow, left Au Sable, which

is on the north side of Saginaw bay, at its mouth, some time after
8 o'clock, and before 9, on the night of the 18th of August, 1888, and
that when she left there was little or no breeze blowing. About
half past 11, when the tug and her tow must have been about half-
way across the mouth of the bay, which is there from 28 to 30 miles
wide, the captain of the dredge boat hailed the captain of the tug,
and asked him whether they would not better go back. The captain
replied that they were halfway across; that he thought he might
as well go on. They went on until between 1 and 2 o'clock, when the
heavy crane and dipper of the dredge, secured by chains, broke loose
from its fastenings, and revolved from one side to the other of the
dredge. The tug hauled up into the wind to give the men on the
dredge time to secure the crane. After about an hour the crane
was secured, and lashed with another chain, and the tug proceeded
on its way, turning from its course across the mouth of the bay to it
point a little inside the bay, called Port Austin. 'When about eight
miles from Port Austin, at 3 o'clock in the morning, the men on the
dredge whistled the danger signal. The tug rounded to, and suc-
ceeded in taking off the men before the dredge sunk. The two
scows were left in the lake, where they were picked up the next day,
and the tug went on to Sand Beach, a point on the lake near the
mouth of the bay.
The claim of the libelants was that it was the duty of the master

of the tug, when first hailed, to turn around, and go back; that it
was negligence in him not to do so, and that, if he had done so, he
might have safely brought the dredge back to Au Sable. This de-
pends on what the condition of the sea was at the time the sugges-
tion came from the captain of the dredge. It is quite clear that for
sometime out of Au Sable the sea was smooth, and I am of opinion
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the evidence is that while there Was some little-
sea on at the time of the first hail; at half past 11, it was not of such
a character as to indicate danger to the dredge. The captain of the
dredge put the question to the captain of the tug in a merely sug-
gestive way, to get his opinion, and did not request him, or direct
him, to turn back. They were then halfway over, and, while it may
be that, if they had turned back, they might have been able to reach
smooth water more quickly than by going over, because of the pro-
tection, which the high hills about Au Sable would furnish against
the wind, this is by no means certain; and it could hardly be called
negligence or want of good seamanship, in the captain of the tug,
in not turning about then. It would seem, from the weight of the
evidence, that the sea increased somewhat in roughness as they
proceeded towards the other side, but that it was by no means a
heavy sea. It was merely a fresh breeze, which rolled the dredge a
good de.al because of its peculiar shape and construction. It had
a flat bottom, shallow hull, with open hatchways, and wa.s not
particularly well shaped to withstand any sea at all. The evidence
of the men at the life-saving station on the south side of Saginaw
hay, and the daily official record, is quite strong evidence that there
was nothing like a heavy wind blowing on the bay that night. The
waves ran high enough, doubtless, to shake the dredge considerably;
but if she had been astaunch boat, and if the accident to which I
am about to allude had not happened, she would probably have stood
any sea that was running that night, and would have been brought
safely into port on the other side.
The,craiJ.e used in operating the dredge consisted of two beams at

right angles. making.' an L, the upright part of which was about
18 feet long, with its lower end pivoted to the deck of the dredge so
ttS to Mpn,itthe horizontal part, reaching out over the bow some
20 feet, to swing radially about the upright beam as a center. At
the end of this beam was suspended or lashed a dipper weighing
1,200 pounds. The horizontal swinging arm of the crane was fas-
tened by two chains, from 18 to 20 feet long, connecting the anchor
posts wit:hthe end of the crane. These chains were three sixteenths
of an inch in size, and the moment the dredge began to roll the strain
on each end of the chains became very great. The assessors in-
form me, and the evidence is con:lirmatory of their view, that a
three-sixteenths inch chain, for such a purpose, was wholly inade-
quate, and that it was negligence on the part of the dredge owner
so insufti<;iently to secure the crane. The assessors state that, in
their opinion, the revolving from side to side of the heavy arm and
dippel', in waves of any size at all, would tend to lift ,the other end
of the dredge out of the water, and bring it down again with pound-
ing force, so as to subject the bottom planking of the hull of the
dredge boat ,to a great strain, and that if the boat were old, and
not strong, the strain might easily spring the bottom open, and
allow the water to come through, a,nd sink the dredge. The weight
of the evidence shows that the sinking of the dredge was quite
Rudden, that it followed immediately the danger whistles, and that
it was with considerable difficulty that the people were taken off.
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There is some evidence tending to show that the captain of the
dredge-one of the complainants-stated that the sinking was very
sudden, and that the probable cause of it was a springing or strain-
ing of the bottom boards of the dredge. While the admission is not
proven with sufficient strength of evidence to justify the court, with
that alplle, in reaching the conclusion that this is the explanation,
,other circumstances which are brought out in the evidence, taken
together with the statement, confirm me in the view that the sink-
ing of the dredge would not have occurred but for the negligent
weakness of the chains securing the crane, and the old and unsea-
worthy condition of the hull of the dredge. The burden is upon
the libelants to show that the sinking occurred through the negli-
gence of the respondent, and I am quite clear that this burden has
not been sustained. In this conclusion the assessors agree with
me.
The libel will therefore be dismissed.

THE ROBERT ROBH"SON.
THE FA.NNY P. SKEER. YERTON v. THE HOBERT ROBIKSON et al.

v. SAl\fE.'
(District Court, S: D. New York. A.pril, 1893.)

COLLISION-STEAM VESSELS CROSSING - TOWING LIGHTS - LONG HAWSER-DE-
FECTIVE LOOKOD'l'.
The tug S., bound out of the East river to Gowanus, at night, with two

canal boats alongside, met the tug R., with a scow astern on a hawser
of about 75 futhoms. 'fhe courses of the two vessels were crossing from
two to three points, and, the R. being a little on the port bow of the
the latter gave one whistle to indicate that she would pass undef' the stern
of the R., to which the latter replied with one whistle. On conflicting testi-
mony, held, that the weight of evidence indicated one of the R's vertical
lights was not burning when the signals were exchanged. The tugs passed
each other 200 to 400 feet distant, but the S. did not perceive the scow
until it was within 100 to 200 feet, wh",u she stopped and backed, but the
scow collided with and sank the two canal boats. The collision occurred
a few hundred yards below Ft. William on Governor's island. Held, that
the R. was in fault for failing to exhibit towing lights, and also for mis-
leading the S. by tOWing the scow on a long hawser in that neighborhood,
when the evidence showed that it is customary to shorten ha,vsers to
about 100 feet. But as the night was moonlight, and the scow stood 12 to
15 feet above the water, and, moreover, was exhibiting lights, held, also.
that she should have been observed in season by the S., which, for failing
to do so, was also in fault

In Admiralty. Libels filed respectively by Peter Yerton and Al-
fred Devendorfi' against the tug Robert Robinson and Rcow Ko. 5,
and the tug Fanny P. Skeer, to recover damages for a collision. De-
crees against both tugs, but dismissing the libels as to the scow.
Alexander Cameron, for libelants.
Carpenter & Mosher, for the Skeer.
Benedict & Benedict, for the Robinson.

"Reported by E. G. Benedict, Esq., of the New York bar.


