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ance in the case of fire. and the great value of the earliest service
in preventing such a.fire from becoming very destructive, must
also be considered and compensated. As respects the Barnegat
and her cargo, an award of $1,000, as it seems to me, will be suffi-
cient, and just to both parties under the circumstances of the case.

As respects the Montana, I think the service rendered in pulling
her away should be regarded ag of a salvage character, though of the
lowest possible grade. There was no fire on board of her, and
the danger to which she was exposed was small, and the means of
relief not difficult. I am inclined to think that the Adelaide did pull
upon her, as well as upon the other two barges, and assist in removing
her a few rods from the immediate presence of the burning barge,
partly for her own safety, and partly, also, to admit the Havemeyer
for the purpose of pulling the Barnegat out of the position where
she was threatening all the other boats in the slip. Fifty dollars
will, I think, be a sufficient award for the service rendered to the
Montana.

The amount allowed in each case will be distributed two thirds
to the owners, and the other third to the officers and crews in pro-
portion to their wages; the machinist Smithy to rank as one of the
crew, and to share the same as the steward. Decrees accordingly.

THE DUPUY DE LOME.
CHARENTE STEAMSHIP CO. v. THE DUPUY DE LOME.
(District Court, E. D. Louisiana. March 28, 1823.)
No. 10,957.

1. SALVAGE—COMPENSATION,

The steamship D. broke her shaft during a heavy gale in the Gulf of Mex-
ico at a point whence she was likely to drift on a dangerous coast. She
was taken in tow by the steamship K., which occupied four days in
bringing her to port, part of which time the sea was rough, and during
which the E., in addition to the other perils consequent upon salving
service, also incurred the danger of breaking the blades of her propeller.
Held, that the E. should have as salvage one twelfth of the aggregate
value of both ship and cargo.

2. SBAME—DISTRIBUTION.

The saving of the ship being attributable to the exposure and peril
of the salving vessel and not of her crew, the sum awarded should be
alloted, one sixth to the master and crew, to be apportioned among then
according to their respective monthly wages, and five sixths to the vessel.

8. SAME—RIGHTS OF SHIPPER—EPFECT OF BiLl oF LADING.

A provision of a bill of lading for part of the cargo of the salving ship,
that the ship might “tow and assist vessels in all situations * * *
without the same being deemed a deviation,” did not make the shipper a
joint salvor to the extent of his interest in the cargo jeopardized. A
shipper taking such a bill of lading would naturally look to insurance tfor
protection, and cannot be deemed to have turned his contract of affreight-
ment into a salvage expedition. As a consequence, the interest of such a
shipper is not to be counted in arriving at ithe value of the cargo risked
to effect the salvage. The Blaireau, 2 Cranch, 240, distinguished.
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4. SAME—TOWAGE.
The' fact that the oﬂlceﬂ of the B, agreed to “tow” the’'D. to port dia
. 'miot- change: the chamcter ot' the servioe rendered from salvage to that of
towage. ; ‘ .

&, 8amMp—CosTts,
_ The fact that the libelant made no ofrer to arbitrate did not entitle the
~ claimant to costs, there ‘belnig' no tender either of arbitration or payment
forithe libelant’s sérvices in’ the ¢laimant’s ‘dnswer. The libelant should
‘pay one twe]fth and the claimant eleven twelfths, of the costs.

In Admualty, Libel by the Charente Sfeamshlp Company against
the steamship Dupuy de Lome, her cargo and freight, to recover
salvage. Decree for llbela,nt

-J."McConnell & Son, for hbelant.
" Rouse & Grant for Rousseau, Latour & Co., mtervemng libelants.
Howe & Prentiss, for clalmants

BILLING% Dlsmct Judge. Thls is a libel for salvage. On the
morning of Sunday, March 22, 1892, the steamship Dupuy de Lome,
on & voyage from Antwerp, via. Havre,other ports,-and Tampico,
to: New Orleans, became disabled by the. breaking of her shaft.
She was then in the Gulf of Mexico about 100 miles northeast
from Tampico. On the evening of that day she was taken in tow
by the libelant’s steamer the Engineer, which was also bound for
New Orleans. After the accident occurred the captain, who was
confined to his bed, had a council of the officers, and a futile effort
was made to turn the head of the De Lome westward. Then the sail
was taken in. After a second consultation application was made
to the steamship Engineer for aid. At the time the Engineer
took the De Lome in tow a storm known as a “norther” was exert-
ing its force, the wind blowing from N. N. E. The norther was of
about three days’ continuance, lasting during a portion of Monday.
There was on Sunday a heavy head sea. The sea was agitated,
though the waves had no crest, (houleuse.) The De Lome was
brought, in charge of the Engineer, to the Southwest pass, where
‘ghe arrived and was safely anchored on Thursday, the 26th of May.
The value of the ship and cargo salved was as follows:

The 8. S. Dupuy de Lome, 8aY. .eccssesorsscssescnscne veenen e eeeee - 52653,200

Her CAYZ0 .vvseisssnesnsseonsssotcsnsassnssosossscssansersasesa 111000
B 6 =3 =1 1 < 41 1]

Total value salved. .coveeerereorerenenen treessasaaan eree...$379,800
The value of the salving ship and cargo was as follows:

+8, 8. Engmeer ......... Cersesseserirrtsanessenn vesesnesssesss.$175,000
CATEO. covvuresastrasastcnnncrosnes vessesiasesesars G8,000
Total value salving ship and cargo..........oovvivvviunn.. $243,000
JFrom this must be deducted the portion of cargo covered by in-
terveners’ bill of lading, viZ...cvevevieiiivneonns seessssecsses 2092740

Leaving total value risked by salving ship at....cceceve....$222072.60

The salvage services continued for four days, and consisted of
rescuing and bringing to port.. The danger to the salved vessel
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was that in 'a fierce wind with a rough sea she was comparatively
helpless, and from the quarter of the wind was liable to drift to-
wards a dangerous point upon the Mexican coast and theve be strand-
ed, or to founder in the open sea. The danger to the salving ves-
sel was that which attends any vessel which, not made for drawing
another vessel, is attempting to draw one b\' day and by night for
the pemod of four da)s during a portion of which time the vessels
were in an ugly sea. There was another risk arising from the
danger of fracture of the blades of the propeller of the Engineer.
They were of cast iron, and thig danger came from the liability of
the iron chain, in case it should become slack, coming in contact
with these cast-iron blades and breaking them, which, since they
were of cast iron, was quite possible in such a sea, and during a
four-days connection between the two vessels. If the blades had
broken, the Engineer would have been also at the mercy of the
elements in the Gulf of Mexico, which is a dangerous water.
The generdl prineiple as to quantum of salvage is thus given by

Judge Peters in The La Belle Creole, 1 Pet. Adm. 4"

“It is not confined to a mere quantum meruerunt as to the person saving,
but is expanded so as to comprehend a reward for the rescue of life and
property, labor and danger in the undertaking, as well as 4 premiwm operat-
ing as an inducement to similar exertions.”

It must be borne in mind that this is not a case of river or har-
bor salvage, but the case of a salving at sea, where the full force of
the doctrine must be applied that the compensation nmiust be a re-
ward of such magnitude as to encourage similar cfforts to save
property situated far from a safe harbor, and where the danger is
of total submerging or of being wrecked. Salvage hardly ever
exceeds one half of the value of the property salved. This is in
case of derelict property. From that rate it comes down to a
small percentage or a sum in round numbers. Judg'e ( ‘onkling,
(speaking in 1857) in his treatise on Admiralty, at page 362, says:

“In cases other than derelict, and which are not characterized by very ex-
traordinary features, the amount of salvage allowed may be said to have
fluctuated between one eighth and one half, and it may be added that one
third seems to have been the amount most frequently adjudged.”

The reference in support of this statement is to Judge Story
in The Emulous, 1 Sum. 207, 213, and the reports of cases deter
mined in admiralty in England and in the United States, passim.

It seems to me that, considering the danger to the disabled shijp
and the protracted danger to the libelant’s vessel, an award of
one twelfth of the value salved would be just. The property salved
amounted in value to $379,800. One twelfth of this wounld amount
to $31,650. Tor this amount I think there should be a decree,
with interest from judicial demand.

Next, as to the division of the salvage: As between the vessel
and crew the ratio of salvage or its division depends largely upon
whether the rescue was owing substantially to the efforts and peril
of the men, or the exposure to danger of the ship. In this ecase
I think it was to a large extent the latter, and that, when it is
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considered that the ship was a steamship, as between the vessel
and crew, five sixths of the salvage should go to the vessel, and
one sixth to the crew, including the master; the one sixth to be
apportioned among them according to their respective monthly
wages.

As to the question whether the owner of the 737 packages of
coffee constituting a portion of the cargo of the Engineer is entitled
to share in the salvage: The claim of the freighter is placed upon
the fact that the bill of lading contains this clause:

“The ‘ship owners reserve to themselves liberty for the steamers to sail
with or without pilots, to tow and assist vessels in all situations, to proceed to
the ports stated in this bill of lading via any other port or ports, in any order

or rotation, whether in or out of the customary or advertised route, without
the same being deemed a deviation.”

Tt is urged that this clause makes the case parallel to that of
The Blaireau, 2 Cranch, 240, where the shipper, through his part-
ner, being on board, assented to the deviation. It seems to me
that the cases, when closely analyzed, are distinguishable. Where-
a8, in the case of The Blaireau, the freighter had, before the goods
were laden, made his contract of affreightment, in accordance with
which there could be no deviation without the ship being responsi-
ble for any loss resulting to his cargo therefrom, and afterwards,
being on board during the voyage, consented to the stoppage and
deviation for the purpose of rendering salvage services, he released
the ship from an existing contract for which a consideration had
been agreed, to wit, a specified freight, and, having no opportunity
to insure, it was held to be the fair intendment of the parties that
he should become a joint salvor and share ratably in the salvage.
In this case the contract of affreightment contains the stipulation
that the ship may assist vessels in distress, i. e. may render sal-
vage service. The contract of carriage, by its original terms and
vigor, exempted the ship from responsibility arising from deviation
for salvage purposes. The consideration for the carriage was based
upon, and the opportunity to obtain insurance afforded in accord-
ance with, a contract of carriage containing this exemption. With
such a stipulation in the bill of lading, do the freighter and the
ship by fair intendment agree that, if salvage service is rendered,
the cargo shall share in the salvage, or that, so far as relates to
salvage, the cargo shall not be counted as risked by the master
or the ship? Does this stipulation exempting the ship from re-
sponsibility imply an agreement that the shipper, in case of devia-
tion for salvage, shall have his indemnity in a proportionate partici-
pation in the salvage or in insurance elsewhere? The question
means this: Does the freighter become more than a shipper, and
does he also embark in a salvage enterprise, and seek in that for
the insurance which, without the exemption, the obligation of the
vessel would have furnished, or does the shipper permit the salvage
service, agree that the cargo should not be counted as risked by
the vessel, and that he will look for his indemnity to other insur-
ance? It seems to me the implied understanding between shipper
and ship, when the bill of lading contains such a provision, must be
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the latter. Judge Conkling, in his treatise on Admiralty, seems to
make such a distinction, for at paragraph 367 he says:

“The freighter of the salvor ship is not entitled to salvage unless, being on
board at the time of the salvage enterprise, he consented to it, and dis-

charged the owner from the responslblhty incurred by deviating from the
voyage.”

In the case of The Blairean the implication was held to be that
the shipper, being present on board, exempted the vessel that he
might run his own risk and become a salvor. In this case the
implication is that in advance of the voyage the shipper exempted
the ship, not that he might become a salvor, but that he might
pay freight accordingly, and seek his indemnity by other insurance.
The clause in the bill of lading in question seems to be a commer-
cial adoption pro tanto of the suggestion of Judge Peters in The
Cato, 1 Pet. Adm. 65, where he says:

“It ought to be settled by the general consent of all merchants, in what-

ever capacity they find themselves, that these exertions to save life or prop-
erty should incur no loss to the salvors.”

I have thus far considered this question with reference to the
natural inferences which follow from the circumstances of the case.
The evidence shows that in this case such was the understanding, for
the bill of lading shows that the coffee thus billed was insured for
$24,000,—more than its full value, that being $20,927.40.

In support of the conclusion to which I have arrived is the fact
that in England never has the cargo of the salving ship shared in
the salvage, and The Blaireau is the solitary case in the courts
of admiralty of the United States where such a participation has
been allowed to any cargo owner. It does not appear how gener-
ally or how long bills of lading containing this reservation have been
used, but it does appear that they are the ordinary bills of lading
of this line of steamers, for this reservation is for all the steamers
of the line. Justice Washington, in The Cora, 2 Wash. C. C. 86,
says as follows:

“It is unreasonable to suppose that, in the multitude of cascs which were
cited at the bar, some of the saving vessels should not have had cargoes on
freight; and yet in not one, except that of The Blaireau, does it appear that
even the claim of a freighter was interposed. 'This is certainly strong evi-

dence of the general understanding of legfu and commercial men as to the
rights of such a claimant.”

Justice Story, in The Nathaniel Hooper, 3 Sum. 580, calls atten-
tion to the same fact, as follows:

“In the first place, although the case must be of frequent occurrence in
suits for salvage, yet it does not appear that any such general claim has ever
been allowed in practice or by courts of justice. The omission to make any
such general claim, under such circumstances, cannot but be very significant,
and expressive of the general sense of the community.”

It seems to me, therefore, that the claim of the shipper of the
coffee must be rejected, and his intervention dismissed. It follows,
also, that, in the determination of the value of the cargo risked by
the salving vessel with a view of fixing the rate or amount of sal-

v.55F.no. 1—7
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vage, that portion of the cargo covered by the intervenery’ bill of
ladmg must be excluded.

It is urged by the answer of the claimant that by agreement of
the parties what was done was characterized as towage. Lieut.
Laretsche, the officer of the De Lome who acted for that vessel, and
the captain of the Engineer, who acted for the latter, do not differ as
to what was said on this subject. It was that the E:agmeer should
tow the De Lome to the mouth of the Mississippi river, and “as for
payment the arbitrators will decide that on her arrival there.” I
do not think that this means anything more than that the Engineer
should bring the De Lome. The words were not selected studious-
ly, nor with a purpose to characterize legally the service. Salvage
may be rendered by towage as well as by any other act.

It is further urged that there was no offer on the part of the
libelant of arbitration, but that the suit wag instituted immediately
upon the arrival of the De Lome, or before any opportunity was
given the claimant for settlement. But no tender either of arbi-
tration or of money for the libelant’s services was made in the
claimant’s answer. Strietly the salvor may retain possession of
the salved property till he institutes his suit, and delivers it over
to the admiralty court.. On the whole, it seems to me that the
ordinary rule as to costs should be observed the libelant bearing
one twelfth thereof, and the claimant eleven twelfths; the ordi-
nary rule in salvage being that the costs are to be paid out of the
property saved. The Nathaniel Hooper, 3 Sum. 542, 582.

THE CITY OF NORWALK.!
THE TRANSFER NO. 4 AND THE CAR-FLOAT NO. 16.
‘McCULLOUGH v.. NEW YORK & N. STEAMBOAT CO. et al

NEW YORK & N. STEAMBOAT CO. v. THE TRANSFER NO. 4 et al.
(District Court, S. D. New York. March 27, 1893.)

1. CONST]I:I‘UTIONAL Law—MARITIME LEGISLATION — STATE STATUTES—MUNICI-
PAL Law..

The law administered in the admiralty courts of this country embraces
not merely what is peculiar to the maritime law, but also much of the mu-
nicipal local law,derived from the constituted order of the state,and all
competent state and national legislation. What is peculiar to the mari-
time law, or that which by its interstate or international relations would
be incompatible with diverse state legislation, can be changed by
congress ‘alone, which, by implication, has the general power of leg-
islation on the maritime law. This does not exclude state legislation upon

" maritime subjects of a local nature, nor legislation under the police power
for the preservation of life or health, not incompatible with interstate and
international interests, in the absence of legislation by congress. A state

" statute giving damages for death by negligence, as applied to a negligent
‘collision. on navxgable waters within the state, does not infringe those
conditions, and is valid.

‘Reported by E. G Benedict, Bsq., of the New York bar.



