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on the shares and all the rights of the shareholders in the bank property.
Held, that no suit for this tax can be maintained against the receiver of an
insolvent national bank where the property represented by the shares has
disappeared. ‘

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

In Equity. Bill by the city of Boston against Thomas P. Beal,
as receiver of the Maverick National Bank of Boston, to recover the
sum of $12,096 for taxes due October 1, 1891. The assessment was
made under Pub. St. Mass. c. 13, §§ 8--10, which, in effect, provide that
-ghares of stock in all banks, state and national, shall be taxed to
the owners thereof, to be paid in the first instance by the bank
itself, which, for reimbursement, shall have a lien on the shares
and all the rights of the shareholders in the bank property. The
circuit court dismissed the bill. See 51 Fed. Rep. 306. Complain-
.ant appeals. Affirmed.

‘Thomas M. Babson, for appellant.

Edward W. Hutchins, Henry Wheeler, and Frank D. Allen, U. S.
Atty., for appellee.

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis-
triet Judges.

The decree of the court in this case was entered as follows:
“Judges PUTNAM and WEBDB concurring, and Judge NELSON
dissenting, the decree of circuit court is affirmed.”

DIAMOND PLATE GLASS CO. v. MINNEAPOLIS MUT. FIRE INS. CO.
(Circuit Court, D. Indiana. June 29, 1892)

FOREIGN INSURANCE COMPANY—SERVICE OF SUMMONS.

The summons in an action against a foreign insurance company upon a
liability incurred by doing business in the state of Indiana may be served
upon the auditor of state, if there is no agent in the county where the
suit is brought, though the company has never been licensed to do busi-
ness in the state, and has never filed with the auditor of state a written
consent to such service of summons. Elliott’s Supp. §§ 993, 994. Ehrman
v. Insurance Co., 1 ed. Rep. 471, followed.

Statement by WOODS, Circuit Judge:

The plaintiff brought this action against the defendant upon a policy of in-
surance to recover a loss by fire. The defendant filed a plea to the jurisdiction
of the court. TUpon a trial of the issue joined upon the plea, it appeared from
the evidence that the plaintiff is an Indiapa manufacturing company, owning
a plate-glass factory at the city of Kokomo; that the defendant is a Min-
nesota insurance company doing business in the state of Indiana, but that it
has never been licensed to do business in the state, and bas never filed with
the auditor of state a written consent to the service of process upon him in
actions against the company. The company never had an agent residing in
the state; but it did business in the state through traveling solicitors residing
in Chicago, at which city its policies were issued. The summons in the case
was served upon the auditor of state under “An act concerning foreign insur-
ance companies,” approved March 5, 1883, The first and the second sections
of this act (Elliott’s Supp. §§ 993, 994) are as follows:
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“093. Servxce of process. Sectxon 1. Be it enacted by the general assembly
of ‘the state of Indiana, that it shall not be lawful for any insurance company
chartered, organized, or incorporated in any other state or nation to do busi-
ness in the state of Indiana until such company shall file with the anditor of
state a certified copy of a vote or resolution of the board of directors of such
ceompany, consenting that service of process in any suit against such company
may be served upon any authorized agent of such company in the state of
Indiana, with like effect as if such company was chartered, organized, or incor-
porated -in the state of Indiana, and agreeing that any process served upon
such agent shall be of the same legal force and validity as if served upon
said company, and agreeing that such service may be so made, with such ef-
fect, while any liability remains outstanding against such company in this
state, and agreeing further that, if, at any time, there should be no author-
ized agent of such company in the county where any suit shall be brought,
service may thereafter be made upon the auditor of the state of Indiana, with
such effect as if made upon an authorized agent of such company.

“994. Service by duplicate. Sec. 2. Service of process in any action against
any insurance company not having an agent in that county, where any suit
shall be brought, shall be made upon the auditor of state by duplieate copy,
and such service shall be deemed, in all respects, the same as if such com-
pany was chartered, organized, or incorporated in the state of Imdiana: pro-
vided, however, that a writ against the auditor of state, in such case, shall not
be returnable until thirty days after service. It shall be the duty of tha
auditor of state, upon such service, to promptly send one copy of such sum-
mons, by registered letter, to the president of such coempany, at the home
office of the company, or if such company shall be chartered, organized, or in-
corporated in a foreign country, and shall have a principal office in the
United States, the auditor shall send such copy to such principal office in the
United States. The auditor shall file the other copy of summons in his
office.”

Blacklidge, Shirley & Moon, Bell & Purdum, and Duncan &
Smith, for plaintiff.

M. H. Beach, Keith, Evans, Thompson & Fairchild, and Elliot
& Overton, for defendant.

Before WOODS, Circuit Judge, and BAKER, District Judge.

WOODS, Circuit Judge, (after stating the facts as above orally.)
The facts in this case are essentially the same as in the case of
Ehrman v. Insurance Co., 1 Fed. Rep. 471, and the statute of
Indiana, under which the summons against the defendant was
served upon the auditor of state, is similar to the statute of Arkan-
sas construed in that case. We quote from the decision, (page
476:)

“The citizen insuring his property in this state is not required to search the
files of the auditor’s office for the purpose of ascertaining whether the com-
pany has filed the required stipulation, and otherwise complied with the
statute. The receipt of the premium, and the execution and delivery of the
policy, by the company, are cquivalent to an assertion by the company that
it has complied with the requirements of the statute to entitle it to do busi-
ness in the state; and, as between the assured and the company, the latter is
estopped, upon the soundest principles of law and morals, to say that it has
not done so0.”

In the more recent case of Berry v. Indemnity Co., 46 Fed. Rep.
439, the principle which governs the question is thus stated:

“The laws referred to were enacted for the benefit of the state, and tho
protection of policy holders. By failing to comply with them, the defendank
and its agents incurred the prescribed penalties; but such failure does not
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affect the validity of its policies, or in any manner operate to the prejudice
of policy holders. By the faet of doing business in the state, it asserts a
compliance with the laws of the state, and after enjoying all the Lenefits of -
that business, and receivihg the money of the assured, it will not be heard to
say that it never submitted ‘to the jurisdiction of the state.” It can reap no
advantage from its own wrong.”

That the stipulation was not in fact filed with the auditor is
therefore of no consequence, if the company has done those things
which imposed upon it the obligation and duty to file it. The law
deduces the agreement on the part of the company to answer in
the courts of the state, on service made upon the auditor, from the
fact of its doing business in the state; and the presumption, from
that fact, of assent to service in the mode prescribed by the statute,
is conclusive. No averment or evidence to the effect that it had
not intended to come under the law of the state is admissible to
defeat the jurisdiction. The reason of this rule is that the obli-
gation to file the stipulation is imposed for the protection of the
citizen dealing with the company; and when, by its own act, its
obligation to file the stipulation is perfect, as between the company
and the citizen, it will not be permitted to relieve itself from a lia-
bility which the written stipulation would have imposed, by plead-
ing its own failure, whether negligent or willful, to comply with the
statute. In such cases the law conclusively presumes that to have
been done which ought to have been done. The maxim that no
man shall take advantage of his own wrong is as applicable to
corporations as to natural persons, and to agreements of the kind
under consideration as to any other. The defendant must answer
to the merits of the action.

In re LYMAN?
(District Court, 8. D. New York. March 28, 1893))

1. CovrT RooMs—NEW YORK FEDERAL BUILDING —TREASURY DEPARTMENT—
ALLOTMENT OF RooM8—PowERs LIMITED.

The United States district court for the southern district of New York
derives its right to the occupancy of its rooms in the New York post-office
building directly from congress, under the acts passed to provide “perma-
nent accommodations” in New York for the post office and the United
States courts. The treasury department never had any power to allot
rooms, except an implied power incidental to its duty to adopt plans of
construction, so as to accommodate both the courts and the post office
under one roof; and that power ceased with the completion of the building
and the allotment and occupancy in accordance with such plans. The
treasury department has now no power arbitrarily to dispossess either
from the occupancy of any of the rooms thus permanently appropriated
for its uses. The *“control” of the treasury department referred to in
the appropriation acts relates solely to care, custody, repair, furnishing,
etc., as a custodian for the benefit of the courts and post office, and in-
cludes no right of dispossession.

2. THREATENED DIsPOSSESSION—PUBLIC OFFICE—INJUNCTION —CONTEMPT.

An unlawful ousting of this court, its officers and records, trom their
rooms, would be a contempt; and a threatened attempt so to do may he
properly enjoined, on the matter being brought before the couri by petition
of the clerk.

Reported by E. G. Benedict, Esq., of the New York bar.
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Special Proceeding Regtraining Dispossession of the Court.
Statement by BROWN, District Judge: ‘ '

‘Order to show cause why the custodian of the United Siates court and post-
“office building, his agents, ete., should not be restrained from taking posses-
glon of room 114-115, in said building, now occupied by the petitioner as clerk
ot this court, and from interfering with his possession and use thereof,

The petition, dated April 30, 1892, stated that the said room had been oc-
cupied by the clerk, with other rooms, for keeping the records and file pa-
pers of the court ever since his accession to office; that of the several rooms
formerly occupied by him, he had yielded one room at the marshal’s request
for the use of the grand jury; and afterwards in 1889, at the request of the
post-office department, he had also yielded a room on the fifth floor for the
use of the United States postal railway service, under the expectation that ad-
ditional case room would be supplied in the remaining rooms of the clerk
mr01ifh the action of the treasury department, which, however, has not been
supplled; and that there now remains barely sufficlent room for the proper
safe-keeping and preservation of theifiles of papers and records of the court;
that ropm 114-115 contains books and files of papers under the United States
bankruptcy acts, records of equity suits, and cases avising under the United
Ntates internal revenue acts; that these files of papers involve the title to
much property in New York; that they are accumulating; and that there is!
no other accommodation for such books, files, and papers, except in the room
where they now are. . : | (RS T

That he has been notified in writing by the custodian of the building that
said room 114-115 has been “assigned” to Gen. Sharpe, United States ap-
praiser, and that the custodian would forthwith deliver possession of said,
room to said Sharpe, notwithstanding the clerk’s refusal to deliver the same|
until other room had been offered to be provided for the court records; that
no other suitable room in said building had been offered or is available there-
for; and that if he is deprived of said room, there will be no room or con-
veriences essential to the safe-keeping and preservation of a large part of the
said bankruptey records and other papers above stated.

That this building was built upon land deeded to the United States govern-
ment by the city of New York, upon condition that the building should at all
times be used and occupied exclusively as and for a postoffice and courthouse
and for no other purpose; and that if otherwise used, the property should re-
vert to the grantor as absolute owner of the premises.

That the reason why sald room is now wanted for said Sharpe is, because
said Sharpe, who formerly occupied room 108-109, had been in February last!
forcibly ejected therefrom, and his papers put out and left in the hall, in or-i
der to install in said last-named room the United States supervising inspector’
of steam vessels, who now occupies that room, without any legal right and,
in violation of said deed. |

On this petition an order was made directing the custodian and said Sharpe’
to show cause why they should not refrain from interfering with the clerk’s
possession of the room, with a restraining order meantime. At the hearing!
Mr. Sharpe appeared in person and filed an aflidavit submitting his rights to
the disposition of the court, and stating that he had been informed by the cus-
todian that he would be put in possession of room 114-115, and that the key
thereto had at his request been delivered to the marshal before the serv-'
ice of the order, but tbat no use thereof had since the order been attempted
to be made. 1

The custodian submitted an affidavit not controverting any of the material
facts stated in the petition, but averring that it has never been the intention of
the custodian to deprive the clerk of his possession of the records and files
of papers contained in said room 114-115, but that he has always been ready
and willing to do everything in his power to facilitate their removal to any of
the other rooms now occupied by the clerk, or to such other room as the cus-
todian may under instructions from the treasury department be authorized
to assign to him; that the custodian, upon Mr. Sharpe’s request for a room
(after his expulsion from room 108-109) had been authorized by the treasury
department, upon the custodian’'s suggestion, to assign said room 114-115 to

)
i
i
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said Sharpe, and had aceordingly done so; that Mr. Sharpe is one of the
board of United States general appraisers to whom the circuit court has re-
ferred the taking of additional testimony on appeals in customs cases, pur-
suant to section 15 of the act of June 10, 1890, (26 St. at Large, p. 138, c. 407,)
and that said Sharpe aects in such matters as an officer of said circuit court,
and desired said room for taking testimony as such referee.

A letter from the secretary of the treasury to the custodian, dated May 7,
1892, was annexed to the affidavit, as setting forth fully the position of the
treasury department on the subject; reference was also made to the cor-
respondence with the marshal and the attorney general in July, 1891, in regard
to rooms for the United States circuit court of appeals, as evidence that the
law department “acquiesces in the claim of the treasury department to the
erclusive control-of the | United States court and post-office] duilding.”

The letter from the secretary of the treasury of May 7th asserts that the
instructions to the custodian to assign the said room to Mr. Sharpe were given
“by virtue of rights and privileges vested in the secretary of the treasury;”
that “the acts of congress for acqumng the gite and erecting the building, and
the acts making appropriation for repairs and preservation thereof and pay of
assistant enstodians and janitors” show the will of congress “that said build-
ing should be under the control and within the jurisdiction of the secrelary of the
treasury exciusively;” that all' court officials make applications for assign-
ments in public buildings for their use, through the department of justice, to
the secretary of the treasury, and ‘“that it is the legally vested right of the
secretary of the treasury to exercise whaiever discretion he may deem proper
in regard to such cases;” that the assignment of the room in question to Mr.
Sharpe was by instruction of the secretary of the treasury, “who exercised his
legally wvested discretion and rights in the case;” that the clerk of the district
court, as a subordinate of the attorney general, is not vested with any au-
thority to act in such a case; that no application to the secretary of the
treasury for any reversal of the instructions (to assign room 114-115 to Mr.
Sharpe) had been made by the attorney general, or by the judge of this court
through the attorney general, or by the clerk through said judge and attorney
general; and-that the attorney gencral had been requested ‘“to take such
action as will require Mr. Lyman to act in his subordinate capacity, that is,
under instructions from the department ot justice, instead of upon his own
responsibility.”

In the letter of the secretary to the attorney general of the same date
(May 7th) the former complains that the clerk as petitioner had acted on his
own authority, resulting in “an attempt to interfere with the legally vested
rights and privileges of the secretary of the treasury,” and that “such action
is at least reprehensible and such as should receive the censure of the attorney
general;” it is added that “the [treasury] department will be pleased to give
due consideration to any application, statement, or communication from the
attorney general, in regard to the assignment of rooms in said building, but
submits that the matter of such assignments is one evclusively within the jurisdic-
tion of the secretary of the treasury.”

The affidavit submitted by Mr. Lyman in reply to the above states that on
March 22d last he wrote to the attorney general stating among other things
that the custodian, claiming authority from the secretary of the treasury, was
proposing to take possession of one of the record rooms occupied by him as
clerk, which was indispensable to him; and suggesting that a protest be
entered against it; that he received from the attorney general an answer
thereto dated March 24th, of which letter a copy was annexed, stating that the
petitioner’s letter had been received, and “referred to the attention of the
secretary of the treasury, with a remonsirance” against taking the room away
from him.

R. D. Benedict, for petitioner.
Jas. T. Van Rensselaer, Asst. U. 8. Dist. Atty., opposed.

BROW N, Dlstrlct Judge, (after stating the facts as above) The
room in questlon is one of a guite of rooms along the northwest part of
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the corridors of the third and fourth fleors of the United States court
and post-office building: They are immediately contiguous to the
principal district court room used for the trial of causes, and sepa-
rated from it only by a hall. They are used for the chambers of
the judge, and as the clerk’s offices for the transaction of the court
business, and for the care and preservation of the books and files of
the court, and for the necessary consultation of them by the officers
of the court and by the public. These rooms not only communicate
with each other, but they are connected together by an interior stair-
way, for greater convenience and economy in use; and they have been
occupied by this eourt for the above-named purposes ever since the
completion of the building, some 18 years ago. Room 114--115 is di-
rectly over the chambers of the court. It is necessary for the proper
custody and safe-keeping of the court books, papers and records, and
is already closely filled. In proposing to dispossess the court from
the use of it, no other room is offered as a substitute, nor any in-
creased accommodations in its other rooms. It is proposed to dis-
possess first, and not to consider the question of other accommoda-
tions until afterwards, if at all; and no provision is to be made for
the convenient care and use of the records in the mean time. The
removal ig not sought for any temporary purpose, such as the care,
preservation or repair of the building; but to oust the court per-
manently from its possession, for the benefit of a new occupant.

The appraiser, for whose use the room is sought for the purpose
of taking testimony in customs appeal cases, though “an officer of
the court,” does not sit ¢ court in the taking of such testimony ; heacts
only ag & referee, whose duty it is “to take the evidence and refurn it
to the court.” 26 St. at Large, p. 138, § 15. As a mere referee, he
would not be entitled to demand room for his use in this building,
unless the other two appraisers when similarly appointed, and all
other referees appointed by the court in other causes, as well as all
receivers, masters, and commissioners, are each to be held similarly
entitled to a room; since all such appointees are equally “officers of
the eourt,” and in a precisely similar sense. The duaties of the ap-
praisers as referees, are, however, so intimately related to the busi-
hess of the circuit court in customs appeal cases, that that court may
doubtless direct their sessions to be held in the rooms of that conrt;
and for that purpose, if its accommodations are at present insuffi-
cient, that court may rightfully demand additional accommodarticns
from among any of the other rooms in the building not already other-
wise lawfully appropriated. The question here, however, does not re-
late to the appropriation of unoccupied rooms, or even of rooms tem-
porarily used by persons having no permanent lawful right therein;
it relates to the right to dispossess this court of a part of the rooms
allotted to it, and occupied and held by it, from the beginning, and,
without contradiction, necessary for its uses.

The power of the treasury department over the use and occupation
of the entire building, whether already lawfully occupied or not, is
claimed to be exclusive and discretionary; and so completely so,
that upon: this-hearing it was denied that any inquiry could be made
into the attending circumstances; such as whether the change pro-
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posed was necessary or unnecessary; whether Mr. Sharpe was enti-
tled to a room at all; or if entitled, why he was ejected from the
room he formerly occupied; or whether the supervising inspector,
for whose benefit Mr. Sharpe was ejected, and who was installed in
Mr. Sharpe’s former room, has any legal right there; or whether
there are not other rooms in the building occupied by persons having
no lawful right in them, which might be appropriated to Mr. Sharpe,
leaving this court unmolested. All these matters, it is claimed, are
subject to the determination of the treasury department alone, and
not subject to question or review elsewhere.

Ag the power over the occupation is claimed to be discretionary,
80, it is said, there was no need of any prior notice or hearing to be
given to the occupant. There was none given in this case. There
was no prior inquiry or consultation of the court, or of the clerk, as
to their need of the room, or of the practicability of parting with it.
The first notice was in effect a notice to quit. Even a right to ad-
dress the treasury department directly on the subject, is denied.!
That is allowable, it is said, through the attorney general alone,
whose remonstrances, however, have no force except such as the
treasury department may choose to give them; that is, in this case,
none at all.

The power claimed is exclusive in its nature, and arbitrary and
despotic in practice. If valid, the tenure of the United States courts
and of the post-office department in the building which the gov-
ernment has built expressly for them and for no other uses, is
inferior to that of any other class of tenants known to the law.
The most summary of eivil proceedings to dispossess the humblest
tenant at will, provides for at least some notice, some hearing,
and some rule of law that regulates dispossession. Even military
discipline has courts-martial. It is only appointees, agents or serv-
ants, who have no tenure at all, that are liable to removal at dis-
cretion and without notice. Is that the relation of the United
States courts and the post office to the treasury department, as
respects their occupation of the building expressly built by the
government for them alone? Do they hold possession at the mere
discretion of the treasury department, and without any permanent
tenure?

If the different courts can be ousted from one room or another
at discretion without notice and without appeal, it is plain they
have no fixity of tenure, nor any tenure at all, save by the mere
grace of the treasury department. So far as respects any legal
guaranty of protection in their occupation, they might be turned
out of room after room, under pretext of the public needs, ac-
cording to the views entertained by the treasury department, or
by the subordinate who might wield its powers, until their func-
tions were crippled or paralyzed. Such a dominating power over
the court, lodged in an executive officer merely, would not only
be novel and extraordinary, but a standing menace to the inde-
pendence of the judiciary, and involve a violation of one of the
fundamental principles of the distribution of the powers of the
three great departments.

v.55F.n0.1—3
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The respect of the 'community and the due influence of the ju-
diciary department are in no small degree affected by the external
conditions of the courts. Among these their stability and per-
manency are by no means unimportant; and it cannot be doubted,
I think, that in the erection of the numerous buildings throughout
the country for their use during the last 30 years, congress has
had in view, not questions of economy alone or chiefly, but that
fixity and permanency of tenure which not only best subserve
the convenience of the community and of the courts, but comport
with the dignity of the judicial functions. The intent to make
their tenure permanent, is seen both in the acts providing for
the erection of this building, and in the prior act of August 2,
1854, contemplating “permanent accommodations,” (10 St. at Large,
p- 333,) to which reference will be again made hereafter.

It seems, therefore, scarcely credible that congress, after hav-
ing devoted large sums of money in order “to provide permanent
accommodations” for the United States courts and the post office,
should have proceeded to destroy all permanency of tenure by lodg-
ing in any executive officer an indefinite and irresponsible power
of dispossessing at discretion either the courts or the post office
of their rooms, or to turn out one and put in another at pleasure,

A further objection to the power claimed is that the assertion of
an exclusive jurisdiction over questions concerning the right of use
and occupation would involve the exercise of judicial functions.
The occupation of the building is expressly limited by the deed of
conveyance to the uses of the courts and post office. Such uses as
are not accessory to these are prohibited. Such persons as fall
within these classes have the right to the use of the building, and
to the whole of it, as against all others, howsoever they may have
come into occupation. The determination of what is, and what is
not, within the permitted uses is in the last resort a purely judicial
question, which the secretary of the treasury ean have no discre-
tionary power to determine as a finality. See Kilbourn v. Thomp-
son, 103 U. 8. 168, 192, 193.

There is no statute that gives to the treasury department the
authority it now asserts. Its claim thereto is based upon inference
from,

(1) The acts providing for the construction and “completion of the
building” “upon contracts and plans approved by the secretary of
the treasury” and “under his direction;” and

(2) Various clauses in the appropriation acts passed since 1872,
in which divers sums of money have been appropriated “for the care,
preservation and repair of building and furniture,” “pay of assistant
custodians and janitors,” etc., in the “customhouses, courthouses,
post offices, marine hospitals and other public buildings, wunder the
control of the treasury department.” See Rev. St. § 3684; 26 St.
‘at Large, p. 953; 17 8t. at Large, pp. 352, 353; 18 8t. at Large, pp.
229, 395, 396; 26 St. at Large, p. 967, etc.

I have diligently examined all the statutes to which I have been
referred on these subjects. I fail to find in them any authority
given to the treasury department to dispossess the court of any of
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the rooms allotted to and occupied by it, upon the completion of the
building, in accordance with the plan for its erection; or any power
conferred on any subsequent secretary of the treasury to change
the plan of allotment of the different parts of the building as then
made.

Before considering the statutes referred to, a brief glance at the
previous mode of supplying rooms for the courts will be useful, as
showing that the secretary of the treasury has never been charged
with any duty, or had any general authority, in providing rooms for
the courts, save only in adopting plans for the erection of the build-
ings.

The duty of providing rooms for the courts, including proper
offices for the clerks, devolved at first upon the marshal alone, the
expense of which was included in the “reasonable contingencies”
provided for by the act of May 8, 1792, (1 St. at Large, p. 277, § 4.)
U. 8. v. Cogswell, 3 Sum. 207. By the act of February 26, 1853,
(10 St. at Large, p. 165, § 2,) the allowance to the marshal for rent
of court rooms was limited to $50 per year, except upon prior sub-
mission of estimates to the secretary of the interior, and instructions
from him. This check upon the marshal’s expenditure was after-
wards transferred, not to the secretary of the treasury, but to the
attorney general, with whom it still remains, (Rev. St. § 830;) and
now the renting of rooms for the use of the United States courts,
where they are not accommodated in the government buildings, is
vested in the marshal under the supervision of the department of
justice, through which the appropriations therefor are made. See
25 St. at Large, p. 978; 26 St. at Large, pp. 410, 882, 883, 987;
27 St. at Large, p. 609;

By the act of February 2, 1854, (10 St. at Large, p. 266,) the secre-
tary of the interior was authorized “to provide by lease from year to
vear, or for a term of years, or at his discretion, rooms in the city of
New York for the United States courts and the United States at-
torney, marshal, and clerks of the circuit and district courts.” By
the act of August 2, 1854, § 1, (10 St. at Large, p. 333,) the president
was empowered “to provide necessary accommodations for the
courts of the United States and the officers connected with them
in the district of Massachusetts, and in the cities of New York and
Philadelphia, by fitting up and leasing the same until permanent ac-
commodations can be provided ;” and by section 2 of the same act
the president was “authorized to procure by purchase or otherwise
suitable sites for buildings to be used as courthouses and post offices
in the cities of Boston, New York and Philadelphia.” Under the
above acts apartments were from time to time rented at New York
in College place and in Chambers street for the use of the federal
courts in the immediate vicinity of the present building, until the
latter was built and ready for occupancy.

Meantime a commission had been constituted for the purpose of
procuring a suitable site in New York, whose report was approved
by the joint resolution of January 22,1867, (14 St.at Large, p.563;)
and the same commission was thereby appointed to purchase the
gite “for a building to accommodate the post office and United States
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courts" in the city. of New' York in accordance with their report;
and plans and estimates for''a lsulta,ble building were directed to
be submitted to the postmaster general and secretary of the in-
terior. Under this act the site was obtained for $500,000 by deed
from the city of New York to the United States, dated and recorded
April 11, 1867. The deed conveyed the premises for the exclusive
use of a post office and courthouse, and under an express eovenant
that if used for any other purposes, the premises shoutd revert to
the grantor. In 1869 $200,000 were appropriated for laying the
foundation and commencing the building. 15 St. at Large, p. 305.

By the act of April 20, 1870, (16 8t. at Large, p. 85,) one million
of dollars was approp’riated “for continuing the building for a court-
house and post office in New York city, provided that no part of this
sum beyond five hundred thousand dollars, or any other sum appro-
priated for this purpose, shall be expended until a contract or con-
tracts for the completion of the entire building in conformity with plans to be
approved by the secretary of the treasury and postmaster general, and at all
times under their direction, shall be entered into” By the act of
July 15, 1870, (16 St. at Large, p. 295,) $500,000 were appropriated
for the same purpose and upon the same conditions, except that the
secretary of the treasury alone was thereby authorized “to enter
into contracts for the completion of the building,” and “to adopt
plans previously approved by him.” Subsequent payments were
authorized for the same purposes in the appropriation bills from
year to year under the headings of “Treasury Department,” “Public
Buildings,” until the act of March 3, 1875, where under the same
head, (18 St. at Large, p. 395)) appears the appropriation of $388,
160.08 “for completion of building for United States post office
and courthouse, New York, including the cost of heating and venti-
lating apparatus, and the cost of area along the park front, as per
report of the supervising architect of the treasury.” In May, 1875,
this court entered into possession of the room in question, with its
other rooms, in accordance with the plan of the building and the
allotment thereby made by the secretary of the treasury.

1. Buch are the acts of congress for the construction of this build-
ing, and the only powers given by those acts to the treasury de-
partment. Many other buildings for similar purposes elsewhere
have been since erected under similar acts, always upon plans re-
quired to be first prepared and approved. These acts do not pur-
port to give to the treasury department any authority or control
over the use and occupation of the building after it has been com-
pleted, or any right to change the occupants at pleasure; still less,
any authority to change the uses to which the building was devoted,
by assigning rooms to persons not within the terms of the act, or of
the deed of conveyance;! or to oust either the court or the post

This subject was in 1878 under Investigation by the United States senate
and its judiclary committee, whose report, through Mr. Conkling, was op
April 20th of that year printed as follows:

“Report. The committee cn the judiciary having been instructed by the
following resolution of the senate:
“ ‘Resolved, that the committee on the judiciary be instructed to inquire for
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office from any room of which it was lawfully in occupation, in ac-
cordance with the plans adopted and the possession taken upon
the completion of the building. These acts show, on the contrary,
that the treasury department was but the mere servant and agent
of congress to adopt plans for the permanent accommodation of the
courts and post office, and to see that the building was built in con-
formity therewith.

what purposes the post-office building in the city of New York may lawfully
be used, and whether any occupation of said building exists, or is proposed, not
authorized; and meanwhile, the secretary of the treasury is requested to take
no action in regard to the occupation of said building until said committee
shall report,’

“—report: 1

“The title of the United States to the property referred to was acquired by
deed, dated the 11th of April, A. D. 1867, from the mayor, aldermen, and com-
mamlty of the city of New York. ,

“I'ollowing the grant is the following condition:

“‘Upon the express condition, however, that the premises above described,
and every part and parcel thereof, and any building that may be erected there-
on, shall, at all times hereafter, be used and occupied exclusively as and for
a post office and courthouse for the United States of America and for no
other purpose whatever.

“<‘And upon the further consideration that if the said premises shall at any
time or times cease to be used for the purposes above limited, or for some one
of them, or if the same shall be used for any other purposes than those
above specified, the said premises hereby conveyed, and all right, title, and
interest therein, shall revert to and be reinvested in the said parties of the
first part, their successors or assigns. And the said parties of the first part
shall thereupon become the absolute owners of the said premises and every
part thereof, with the appurtenances, and they may then re-enter the said
premises and forever thereafter use, occupy, or alien the said premises and
every part thereof, in the same manner and to the same extent as if these
presents had not been executed.’

“This grant having been accepted by the United States with its conditions,
the resulting rights were, in the opinion of the committee, as follows:

“The grantee had the right to erect, as it did erect, a building of dimensions
and character adequate and adapted to the fullest accommodation of its postal
and judicial services; it has the right of perpetual occupation of the premises
for these purposes.

“To devote the premises of any part of them to uses having no relation to
the objects denoted in the deed, would in the opinion of the committee, be
violative of the terms and spirit of the transaction. )

“The restriction is not merely technical or formal. The site is in the
densest portion of a great city, and persons of both sexes, resorting to the
post office and the courts, have an interest, as others have, in restricting the
use of the building, in preventing its being thrown open to all the numbers and
classes having occasion to visit revenue offices and the various other offices
knovwn in the different branches of the public service.

“Having regard to all the consideration hearing on the question, it is believed
by the committee that it would not be expedient or warrantable to assert,
on behalf of the United States, any claims to occupy the building or land in
question save for the two branches of the public service specified in the
deed.

“In expressing this opinion the committee does not mean to affirm that a
mere casuwil temporary use of gome portion of said premises, not interfering
with th(, uses prescribed in ~~a1d deed, would work a forfeiture of the
estate.”

Efforts were made from time to time to induce the c¢ily and state authori-
ties to release the condition of the above deed, but failed.
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In adopting plans to accommodate both the courts and the post
office under one roof, there was doubtless a duty imposed on the treas-
ury department to ascertain the respective needs of both, and to pro-
vide properly for each. As the needs of each were to some extent differ-
ent, the adoption of proper plans, so as to accommodate all, involved
an appropriation of different parts of the building to the uses .of
each, and the secretary of the treasury had, therefore, for the time
being an incidental power of allotment to that extent. But as the
power of allotment was a mere incident to the adoption of plans
for the building to accommodate all, that power necessarily ended
when the building was finigshed and the allotment made in conform-
ity with the plans adopted, and the parties had entered into posses-
sion accordingly. The construction acts gave a special, not a per-
petual power. They conferred no authority on subsequent secre-
taries to undo what the former secretaries had completed. They
gave no more power to reallot rooms previously designed and set
apart for each and occupied accordingly, than to change any other
parts of the former plans, or to tear the building down and build
anew.,

The plans of the building have not, indeed, been produced by the
treasury department.. It is said that they have been lost. But
as this court entered upon possession of its rooms, including the
room in question, upon the completion of the building, and has oc-
cupied them ever since, there is not the least doubt that they were
a part of the building specifically appropriated to this court in the
plan of construction, and provided for this court in that plan, and
occupied in accordance therewith. And such is the recollection of
those conversant with the facts. No question is made on this point;
and T have not the least doubt that the plans, if produced, would
show this appropriation. It is the same with the rooms appropri-
ated to the use of the circuit court and of the post-office department,
respectively.

The entry into the rooms thus built for them, and their tenure
of those rooms, were not by any mere permission or authority issu-
ing from the secretary of the treasury. Their tenure is directly
under the act of congress, which devoted the building to their use.
The tenure of each is that “permanent accommodation” contem-
plated by the act of August 2, 1854, and is as fixed, permanent and
secure, in the rooms appropriated to them respectively, as if those
rooms had been built as a separate building for each. The question
is to be treated in precisely the same manner as if the rooms appro-
priated by the plans to each, constituted separate buildings, under
separate roofs. Neither can be ousted therefrom except by some
authority proceeding from congress alone.

2. Appropriation acts. It is urged that various clauses found
in the appropriation acts, import a grant of this power by implica-
tion. As a fair example of the language used in a score or two of
these acts during the last 20 years, the following may be eited
from the act of March 3, 1891, (26 St. at Large, p. 953:)

“For repairs and preservation of public buildings, repairs and preservation
of customhouses, courthouses, post offices, marine hospitals and other public
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buildings, wnder control of the {ireasury departinent, two hundred and fifty
thousand dollars.”

The same phrase “public buildings under control of the treas-
ury department” is used in the same way, in the same act, in ap-
propriating moneys for “pay of assistant custodians and janitors;”
for “furniture and repairs of furniture;” for “fuel, lights and water
for public buildings;” for “heating apparatus for public buildings;”
for “vaults, safes and locks for public buildings.”

From this phraseology in numerous acts, it "is urged that the
secretary of the treasury has control over the wuse and occupation
of such buildings, and may reassign, and change the occupants, at
pleasure. This inference is unwarranted; it is a violation of the
canon of legal construction that requires statutes to be interpreted
according to the subject-matter. The subject-matter of those acts
is not the use and occupation, or the occupants of the buildings;
but solely the care, maintenance and repair of the buildings. The
“control” referred to, therefore, so far as any inference is to be
drawn from such acts, is a control as respects care and main-
tenance alone, that is, as custodian and caretaker, having no refer-
ence to any power over the permanent use and occupation. In all
these acts, moreover, not one of the passages cited purports to grant
to the treasury department any power at all. The language is used
by way of description only. 8o far as it has any force, it is simply
by implication of some control already existing. Any such impli-
cation cannot possibly extend beyvond the subject-matter under
consideration in the act, viz. care, equipment, maintenance and re-
pair.

Considered with reference to other parts of the appropriation acts,
it is seen that the phrase “public buildings under control of,” ete.,
is merely employed to indicate the class of buildings for which the
particular sum of money named is designed to be expended. Some
such general description was necessary in order to distinguish the
buildings intended from other buildings in charge of the war depart-
ment, the department of the interior, or the department of justice,
etc., for which other appropriations were made for similar purposes.
In the act first above cited (26 St. at Large, p. 953) and in many
other acts also, there were like appropriations, including janitors
and watchmen, for “cowrt rooms under .the department of justice,”
(26 St. at Large, pp. 410, 987; 27 St. at Large, p. 609; 25 St. at
Large, pp. 545, 978; 24 St. at Large, pp. 254, 542; 23 St. at Large,
PP- 224, 511;) the rented court rooms being, as above stated, under
the general supervision of that department.

Examination of the various statutes using this phrase, shows also
that it is used merely in the sense of “in charge of” or “under,” with
which latter word it has been used interchangeably. Thus in the
act of June 10, 1872, where I have first found the phrase in ques-
tion, the two expressions are used as synonymous on successive
pages. 17 St. at Large, pp. 351, 352. The last of those two pro-
visions (page 352) was transferred to the Revised Statutes, (section
3684,) but with “under the control of,” instead of the word “under”
simply. Both expressions manifestly mean the same thing. So
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the act of March 3, 1873, (17 St. at Large, p. 514,) on one page uses
the phrase “under control of” for similar appropriations for care,
repair, etc, and on another (page 523) it speaks of “public build-
ings under the treasury department.” In the act of June 23, 1874,
(18 St. at Large, p. 229) while the phrase “under control of”
is repeatedly used as respects repairs, ete., those items altogether
are placed under the general head of “Public Building under the
Supervising Architect of the Treasury Department.” In all these
places the words “under” or “under control of” mean “in charge
of,” and nothing more. No power or authority to control the wuse
and occupation of the buildings was conferred or intended to be
conferred on the treasury department, or on the supervising archi-
tect. The “control” referred to in all the acts is simpiy » control
ag respects repairs, care, maintenance, etc., which were (ae subject-
matter of the clauses referred to.

Had congress had an intention to give the treasury department
authority to dispossess the courts or post office of any of the oftices
built and appropriated for their permanent accommodation, or to
change their occupancy from time to time, it is not credible that
that intent would have been expressed in any such indirect mode,
and by recital merely, as in the phrases quoted, instead of by some
direct grant of power.

Further evidence that congress had no such intent, is supplied
by the act of March 3, 1891, establishing the United States circuit
courts of appeals. Section 9 of that act requires the marshal “under
the direction of the attorney general and with his approval to pro-
vide such rooms in the public buildings of the United States as
may be necessary” for the courts of appeals; or if that cannot be
done, then that “with the attorney general’s approval, he lease such
rooms as may be necessary,” Here is no reference to the treas-
ury department as having any authority whatsoever over the use
and occupation of the same public buildings over which that depart-
ment now claims exclusive control. Had congress ever conferred such
an authority, or intended to confer it in the frequent and familiar
use of the word “control” in the appropriations for repairs, it is not
credible that the direction to supply rooms for the courts of appeals
in those same buildings would have been addressed to the marshal
and the attorney general, while the treasury department was wholly
ignored. That department is not noticed, because after the allot-
ment as fixed in the final plan of construction, it never had any
authority to control or to change the use and occupation of the parts
of the building allotted to each, and never had any duties or re-
sponsibilities (aside from construction) in supplying the courts
with rooms, or any power to interfere therewith. Section 9 of
the act of 1891 is in precise harmony with the laws and usages of
the government from the beginning; nor could the treasury depart-
ment lawfully have set up any authority against the action of the
marshal and the attorney general under the above-cited act of 1891,
a8 respects any rooms available for the courts of appeals.

It is urg=d that the control over the courthouse and post-office
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building must be vested somewhere, since there are three courts
to be provided for, besides the post office; and that amid the grow-
ing demands for room, in no other way could confusion and collision
be avoided.

But the power claimed would, on the contrary, most directly tend
to produce collision, instead of avoiding it, by unsettling all perma-
nent right of occupation; and, by making every room liable to
change without notice or hearing, it would open the door to perpet-
ual intrigue, change and dissatisfaction.

Nor, so far as I can learn, has there been any previous practice
which would lend color for the exercise of the power now claimed
by the treasury department, to oust either the court or the post
office from any rooms allotted to them in the construction of the
building. The papers submitted by the respondents do not allege
any such grounds. If, with the lapse of time, the growth of the
courts or of the post office is such as to need additional accom-
modations, it iy for congress to provide for the mecessary room,
as congress did provide in the act of 1891 for the nmew courts of
appeals, as above cited. The remedy from congress is always ob-
tainable. There i8 no occasion for the assertion of novel and arbi-
trary powers; nor is the plan of the structure for the “permanent ac-
commodation” of each to be upset, or the rooms of the whole
building be made- subjects of perpetual strife, simply because the'
post office may, after soyme 20 years of occupancy, have become
cramped for room; though that is not the origin of the present
difficulty. TUpon the argument contended for, the treasury depart-
ment might not only permit unauthorized persons to use such rooms
as they please, after dispossessing the courts thereof, but upon the
plea of the needs of other ocecupants, it might oust the eourts from
the possession of all the large rooms expressly designated for the
hearing of causes, crowd them into smaller and insufficient rooms,
and convert the larger rooms to such other uses as the treasury de-
partment might choose. Any such claim of power seems to me
an unwarrantable assumption, manifestly contrary to the letter
and spirit of the act of congress for the erection of this building.
Between such a power and that claimed in the present case there
is no dividing line.

The respondents’ contention assumes that the treasury department,
instead of congress, is to remedy any supposed inaaequacy of
room for the courts or for the post office that may arise with the
lapse of time. But no responsibility in that regard has ever heen
imposed on the treasury department. Its only duty and power
in relation to this building, as implied from the appropriation acis,
is to attend to its proper care, custody and maintenance; and as
respects any unoccupied rooms, or rooms occupied by persons hav-
ing no legal right therein, to conform to the will of congress by
turning over such rooms, as the custodian thereof, to either one of
the courts, or to the post office, whenever either of them may need
such rooms and make known its requirements. This the department
is bound to do, not as having any arbitrary authority of its own,
but as a simple custodian or caretaker, yielding the keys to the de-
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mands of a rightful occupant. Tn the improbable case of conflict-
ing demands at-the same moment, a delivery of the keys to either
would: be lawful: Such is not the present case, nor is any such
case likely to arise, if unauthorized persons are not sought to be
introduced -or kept in occupation.  Such unauthorized use is the
sole eause of the present difficulty, which could not have arisen, had
the department- entertained no demands except such as proceeded
from the courts or the post office, and assumed no powers and re-
sponsibilities, except such as belonged to it.

As between the different courts all needful changes have hith-
erto ‘been easily effected by voluntary readjustments. The pa-
pers upon this application show that the same accommodating
spirit has been also extended to the post office, by surrendering to
its use, for the time being, such room as for the present could be
spared. It is not averred, nor do I think it true, that any rooms
that could for the time being be spared by either, have been refused
for, the use of any lawful occupant. There is not, and never has
been, any occasion for the exercise of any such arbitrary power
as that elaimed; and the avoidance of confusion and discord is to
be attained by observing the provisions of the law, that the build-
ing is for the courts and the post office, and the uses incident there-
to. Onmly discord, injury and confusion could result from the grant,
or the assertion, of an arbitrary power of interference, such as is
claimed in this instance. .

3. Holding for the above reasons that the treasury department
has no legal authority to interfere with the occupancy of rooms of this
court, the propriety of the order to show cause, with the aceompany-
ing restraining order, seems to me so clear that little need be said in
that regard. 'Lhe decisions with reference to injunctions in actions
are not applicable, since this is not an action.

The acts threatened would constitute, if committed, a contempt of
court, as an unlawful interference with the rooms, books, papers and
records in the possession of the court through its officer, the clerk;
just as an interference with any other property in the custody of
the court through its other officers, such as receivers or assignees,
would constitute a contempt. In re Doolittle, 23 Fed. Rep. 544;
U. 8. v. Kane, Id. 748; In re Higgins, 27 Fed. Rep. 443; In re Stead-
inan, 8 N. B. R. 319. The clerk is a necessary adjunct and part of
the court. His possession is the possession of the court. Con-
gidering also that such papers and records are essential to the ad-
ministration of justice and to the preservation of the rights of mul-
titudes of persons, any unlawful interference with them, is “misbe-
havior in the presence of the court or so near thereto as to obstruct
the administration of justice,” within the provision of section 725,
Rev. 8t. - Per Mr. Justice Brown, in Re May, 1 Fed. Rep. 737, 742;
People v. Barrett, 56 Hun, 351, 9 N. Y. Supp. 321.

The power to punish for contempt is inherent in every court,
and has always been sustained as necessary for the maintenance of
its authority, and to protect itself from attack and injury. Ander-
gon v. Dunn, 6 Wheat. 204; Ex parte Burr, 2 Cranch, C. C. 379,
393; Ex parte Terry, 128 U. 8. 289, 303, 307--309, 9 Sup. Ct. Rep.
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77; In re Neagle, 39 Fed. Rep. 854-858. Contempts are not dealt
with by action; but by summary proceedings. The practice to be
adopted in reference to particular contempts, whether committed or
threatened, is to some extent a matter of discretion with the court,
provided due notice and opportunity to defend are afforded. The
same grounds that justify punishment for a contempt after it is
committed, must also be sufficient to restrain its commission, when
its commission would be productive of permanent injury. Con-

gidering that the grounds for dealing with contempts at all are the
maintenance and defense of the authority of the court, it would be
most illogical to hold that while a party might be summarily pun-
ished for a contempt committed, the court could do nothing to pre-
vent commission of the injurious act, not even by issuing its pre-
vious note of warning and restraint.

Restraining orders may be issued against the publication by news-
papers of injurious comments pending the trial. Reg. v. Parnell,
14 Cox, Crim., Cas. 474; Coleman v. Railway Co., 8 Wkly. Rep.
734; Kiteat v. Sharp, 31 Wkly. Rep. 228. In the latter case Fry,
J., says:

“I consider that I have jurisdiction to prevent contempt of court by in-
junection. 1f it were not so, see what would be the result. The ccurt woulkl
be powerless to prevent an interference with justice, which it knows to bo
probahle, and to secure the fair trial of the action. The very reason of the
court’s existence is to secure the fair and unprejudiced trial of actions. An
example of the cxercise by the court of the jurisdiction which I am now
lasked to eXercise is to be found where, in the case of wards of court, persons

not parties to the proceeding are restrained from committing what would be
a contempt of court.”

See, also, In re Neagle, 135 U. 8. 1, 59, 10 Sup. Ct. Rep. 658. 1In
some cases where the act would not be a contempt, a writ of inhibi-
. tion may be issued, as on an appeal, in order to make the disobe-
dience punishable as a contempt. Penhallow v. Doane, 3 Dall.
54, 87.

In a case like the present, where a disputed claim of right was
involved, and it was the duty of the court to protect its possession
and its records from assault, it was eminently proper that a notice
and citation should be issued before the commission of the injurious
act, in order that there might be previous judicial hearing and de-
termination of the controverted question. No harm, but good alone,
wags thereby done to the respondents; while the interests of justiee
and of all concerned, made it specially proper that that mode of pro-
ceeding should be adopted. It was the duty of the clerk, on whom
the safe-keeping of the papers and records of the court are imposed:
by law, and to the faithful performance of which he is sworn, as the
appointee and officer of the court, to make known to the court the
threatened unlawful interference and expulsion from one of its:
rooms. The issuing of a restraining order in reference to such a
threatened contempt, is as “agreeable to the principles and usages:
of law,” as the issuing of a writ of attachment after a contempt
committed, and equally within the provision of section 716 of the
Revised Statutes. Voss v. Luke, 1 Cranch, C. C. 333; U. 8. v. Wil-
liams, 4 Cranch, C. C. 372,
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In what has been said-above, I have had no reference to those
merely occasional and temporary uses of rooms, by persons or com-
mittees for special purposes, which, while not interfereing with the
requirements of the courts, or of the post office, and assented to
by them, may by courtesy be properly allowed, as a tenant or a cus-
todian may entertain a guest.

For the reasons previously stated I think the order to show cause
and the restraining order meantime, were properly granted. But as
the hearing has furnished opportunity for full consideration of the
legal questions involved, and for a deliberate adjudication by the
court upon the merits, that the treasury department has no law
ful authority to interfere with the court’s possession of the room
in question, it is probably unnecessary at the present time that
any further order should be made in the matter; should any neces-
sity therefor arise, it may be applied for.

BYRNE v. KANSAS CITY, FT. 8. & M. R. CO.
(Circuit Court, W, D. Tennessee. February 19, 1893.)
* No. 3,214.

1. CHAMPERTY — DEATH BY WRONGFUL ACT — AGREEMENT BETWEEN ADMINIS-
TRATOR AND BENEFICIARY—TENNESSEE STATUTE.

An attorney suing as “administrator” to recover for a death by wrong-
ful act, under Mill, & V. Code Tenn. §§ 3130, 3134, may be guilty of a
champertous agreement with the beneficiaries, which may be pleaded as a
defense to the suit under sections 2445-2458, investing courts of law with
equity powers for the purpose of discovering and preventing the offense.

2, SAME—CONSTRUCTION. -

The Tennessee statutes against champerty were enacted with a view to
the peculiir circumstances of the early settlement of that state, particu-
larly the common practice of speculation in defective land ftitles, and
therefore the Jinglish statutes and decisions on this subject, made under
wholly different circumstances, are not controlling in Tennessee as to the
interpretation of the statute.

8. SAME—FEDERAL CoURTS—FOLLOWING STATE PRACTICE.

Although féderal courts might give effect to state statutes against cham-
perty by disbarment of the guilty person, or by other means consistent with
their jurisdiction and procedure, yet the provision of Mill. & V. Code
Tenn. § 2452, allowing the champertous agireement to be set up in a plea
in abatement in the action to which it relates, not being a rule of property
nor of practice and procedure within the meaning of acts of congress re-
quiring federal courts to follow state practice in such matters, is not bind-
ing on federal courts, since their jurisdiction cannot be limited by state leg-
islation. .

At Law. Action by Francis J. Byrne, administrator, against the
Kansas City, Ft. Scott & Memphis Railroad Company to recover

for a death by wrongful act of defendant. Heard on demurrer
to plea in abatement. Demurrer sustained.

Adams & Trimble, for the demurrer.
Francis J. Byrne, opposed.

HAMMOND, J. This is a suit for personal injuries. There is a
plea of champerty under our Tennessee statute, and a demurrer



