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NORTH ALABAMA DEVEWrMENT CO., Limited, ORMAN.
of Appeals, Fifth Circuit., ¥arch.6, 1893.)

NQ.
I. COVENANTS TO PAY ANOTlIER'S DEBT-AcTION BY CREDITOR..

i )Yhere the grantee of land COVE-nants that as. partot the consideration
pay cerwin notes given bY.h.is grantor for deferred payments when

purchased the land, the payee, IlIider the laws of Alabama, may pro-
C()ed' at law lIgainstthe covenantor; and his so proceeding is such an
acceptance ot the covenant as draws to him the exclusive right of action
thereon. Aftirming 53 Fed. Rep. 469.

8. SAME-REMOVAL TO FEDERAL COURT"':'-JURISDICTION.
Where such proceeding, begun .in the state COllrt, is removed to the

United States circuit court, it will proceed therein as an action at law,
I1S it would have done in the state court, and the jurisdiction is not
affected by stipulations between the parties.

a. SAME-CONSTRUCTION-NoTE SECURED MORTGAGE.
The granteQ of land covenanted that as part of the consideration there-

for he would pay certain notes made by [he grantor. These notes re'
cited that they were secured by mortgAge on the land, and that in case
ot toredosure the maker should be liable only to the extent of the pro-
ceeds ot the sale, 'which proceeds shouid constitute a cancellation ot the
note. In the mortgage a power ot sale was granted the mortgagee, the
payee ot the notes. Held that, since neither notes nor mortgage required
a sale ot the land upon default in payment, the covenantor was liable in
an action at law tor the face ot the notes if not paid at maturity. Affinn-
lng 58 Fed. Rep. 469.

j, ATT.I\.ClIMENT-GROUNDS-FORETGN CORPORATION.
By the express provision ot the Alabama Code, § 2940, an attachment

mfty issue In an action against 11 foreign corporation which has property
within the state. Affirming 53 Ii'ed. Rep. 469.

In Error to the Circuit Court of the United States for the North-
ern Division of the Northern District of Alabama.
Action by W. A. Orman against the North Alabama Development

Company, Limited, of London, England, a corporation, ori{.,rinally
brought in the circuit court of Franklin county, Ala., and thence
removed into the United States circuit court, where a motion to
dissQlve an attachment issued by the state Murt was overruled,
and juciJ,gI1lent given for plaintiff. See 53 Fed. Rep. 469. Defendant
brings error. Affirmed.
Roulhac & Nathan, for plaintiff in error.
W. L Bullock and Milton Humes, for defendant in error.

"', .
.PARDEE and McCORMICK, Circuit Judges, andTOUL-

WN, Di!i\trict Judge.
:[1,. '

McCORMICK, CirclIit Judge. Defendant in :eri'or brought his
actions atJaw in a state. court in Alabama on a certain covenant in
a deed. from one Parish and wife to the plaintiff in em!", which
eovenantbl in thesewol1ds:
"And it Is hereby coven:uited and agreed by the sald pli'ty of the second

part, to and "ith the said pa1"t;Y ot the· tlrst part, that the· said party ot the
second part will lISBume, and does hereby assume, the full and just payment
at maturity ot the two notes hereinbefore mentioned, given by the Illlid partJ,
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of the llrst 'Part to said W. A. Orman for the deferred payment of and for the
lands and mineral rights herein conveyed, each dated May 12, 1890, and each
for the sum of $7,245.22, and bearing interest from April 4, 1890, due respec-
tively April 4, 1891, and April 4, 1892, which said notes and interest thereon
the said party of the second part hereby covenants to pay as a part of the
purchase money of said lands and mineral rights, and of the consideration
of OJis conveyance, '''hen the same falls due."

The notes referred to are identical in terms except as to date
of maturitY,-{}ne due 4th of April, 1891, and the other due April
4, 1892,--expressed in words and figures as follows:
"$7,245.22. Russellville, Ala., May 12, 1890.
"On or before the fourth day of April, 18D2, I promise to pay to the order of

W-. A. Orman the sum of seventy-two hundred and forty-five dollars and
twenty-two clonts, with interest from the 4th day of April, 18DO. 'l'he con-
dition of this note being that I have this day given 'V. A. Orman a mort-
gage on certain lands in county, Alabama, and, should said lands
have to be sold under the mortgage, then I am only liable under this note
to the amount of the proceeds of said sale, and no more. Such proceeds to
eonstitute a cancellation of this note.

rSiglll,d] "A. Parish."

Attachment was sued out and levied on the general estate of
plaintiff in error. The ground for asking the attachment was that
the defendant in attachment, plaintiff in error here, was a foreign
corporation, created and existing under the laws of Great Britain.
The plaintiff in error by proper proceedings removed the action
into the United States circuit court for the northern division of the
northern district of Alabama. The cases were there consolidated,
and the plaintiff in error moved in that court to dissolve the at-
tachment substantially on these three grounds: (1) That the plain-
tiff in attachment could not proceed at law on the covenant counted
on; (2) that the cove:gant would only warrant a special attach-
ment on the mortgaged property; (3) the affidavit that the defend-
ant in attachment is a foreign corporation does not authorize an
attachnient.
On the trial of this motion the parties filed in court the following

agreement in 'writing:
"In the above-entitled cause it is agreed that. they shall be consolidated,

and that the complaint filed in case numbered 1,56D shall be considered, held,
and treated as the complaint in the consolidated case. It is further agreed
that said cases as so consolidated shall be submitted to the court for its de-
cision without the intervention ofa jury, upon the complaint and motion at
the defendant to dissolve and discharge the attachment in the case, together
with the following agreed statement of facts: (1) The original notes, as set
forth in said complaint, and the original dC€d from Alfred Parish and wife to
the defendant, set forth in the complaint. It is agl"eed that the said notes
were given by said Parish as they purport, and that said deed was executed
and delivered by him to the defendant, and accepted by it, and that said
notes remain due and unpaid; and that said notes as cDpied in the complaint
(the originals of which are offered in evidence) are the same notes that are
referred to in the said deed of conveyance from said Parish and wife to the
defendant. It is further agreed that if the court should overrule said motion
to dissolve and discharge said attachments, then it shall enter judgment in
favor of the plaintiff for the amount called for by said notes, with interest
thereon. No steps have been taken by the plaintiff to sell the lands referred
to in said notes under the mortgage therein also referred to. 'l'he motion
of the defendant in the one case above mentioned shall apply to the other in
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the Elaule mlmner and to the slime 'extent, both in thi's 'court and upon appeal
or writ of error to any other court; and it is further >agreed ,that if this court
shall overrule the motion to dissolve or discharge the attachments, the de-
fendant shall 1mve the right to file any pleas which shall raise the questions
of its liability to any suit at law by the plaintiff; its liability, if any exists,
for more than the proceeds of the sale of the lands for which the notes
Parish were made to Orman, the plaintiff; and also of the jurisdiction of the
court at common law to hpar and determine this case; so that the judgment
of the court may be UPOll the merits of the case, and not solely upon tlw
ground that the pn,sent motion or rule is not the proper mode of raising the
queslions involved."

There was judgment for plaintiff in attachment for the amount
of his demands., and an order to sell the property taken by the at-
tachment.. Defendant in attachment prosecuted this writ of error,
and urges that the circuit court ened in overruling each of its
grounds above stated for dissolving the attachment.
It can hardly be necessary to observe in reference to the last

clause of the above-recited agreement that it did not enlarge or mod-
ify the jurisdiction of the circuit court. Willard v. Wood, 135 U.
S. 309, 10 Sup. Ct. Rep. 831. We consider it to be settled by the
decisions of the supreme court of Alabama that the plaintiff in
these actions had a right to proceed at law on the covenant counted
on, and that his so proceeding was such an acceptance of the cov-
enant as drew to him the exclusive right of action thereon. Huck-
abee v. May, 14 Ala. 263; Coleman v. Hatcher, 77 Ala. 217; Young
v. Hawkins, 74 Ala. 370, and many other cases.
Where, all in many of the states, the distinction between law and

equity is not preserved, a case removed from the state court to
the United States circuit court becomes an action at law or a suit
in equity, or as to part the one and as to part the other, according
to the nature of the cause of action and of the relief prayed. Where,
as in Alabama, that distinction is preserved, it may well be doubted
if a defendant in an action at law can by removal to the circuit
court convert the action at law into a suit in equity; and if, by reason
of the nature of the cause of action, the circuit court would not
have jurisdiction to adjudge the issues joined, it would seem that
the plaintiff would not lose his action, but the cause would be re-
manded to the court which had jurisdiction. In our opinion, there
is no such element of inefficiency in the constitution of the United
States circuit court as would require either that the plaintiff should
lose his action in this case, or that it should be remanded to the
state court. Where the cause of action is such that it can be de-
clared on in a strictly law court of the state in which the cause
of action arose and is to be enforced, and is so declared on in such
state court, and then removed to the circuit court, we do not doubt
the jurisdiction of the circuit court to proceed with the case at la,w.
The parties contracted with reference to the laws of Alabama.
Whether the remedy is at law or in equity is governed by the law of
the forum. Pritchard v; Norton, 106 U. S. 124, 1 Sup. Ct. Rep. 102;
Wilcox v. Hunt, 13 Pet. 378 ; Willard v. Wood, supra.
Is the second ground urged by plaintiff in error good? Its coun-

sel contends that, as the notes by way of recital state that I'arish
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had given Orman a mortgage, it was necessary to consider said
mortgage and notes and the covenant declared on together as one
instrument, and that, thus considered, and rightly construed, the
obligor was only liable to the amount of the proceeds of the sale
of the mortgaged premises if the amount named in the notes was
not paid at maturity. 'fhe mortgage provided that, in case of
default, the mortgagee, his heirs, executors, administrators, or
assigns, shall have power to sell. It certainly does not in express
terms require them to sell, and there is nothing in it to indicate
that the sale under it would cancel the notes, even though the pro-
ceeds of the sale, after paying the costs provided for, did not equal
the principal and interest named in the notes. Therefore the reci-
tation of the mortgage in the notes adds nothing to the force of
the condition embodied in the notes. 'l'hat condition does not,
in terms, require the mortgaged premises to be sold in case of
default made in payment at maturity. It is urged that the parties,
by the reference in the notes to the mortgage, intended that its
terms should throw some light on the meaning of the conditions'
as to the personal liability of Parish. .May it not be that, even
as between Parish and Orman, this condition was the price of the
power of sale granted Orman, (his heirs, administrators, and as-
signs,) and the guaranty that in case he sold he would make it
bring the amount of the notes, interest and costs; or, if he should
take it himself at his own sale, as he was authorized by the power
to do, the debt should be discharged? 'l'he notes were given for
two thirds of the purchase price of the land. The maker of the
notes sold the same land for the same price to the plaintiff in error.
One third the priee was paid in cash, in this sale as in Ol'man's, to
the seller; the remainder was to be paid to the holder of the notes
in question, in installments equal to the principal and interest
of each at their respective maturities. No condition is embodied
in this covenant touching the effect of the sale of the property un-
der the mortgage to Orman. Reading all the papers together, or
in any way they or each of them can be read, we do not find any-
thing on their face to limit the covenant of the plaintiff in error to
pay at the maturity of the notes the full amount of the principal
and interest of each, and now, tha.t both have matured, to pay the
amount of both.
We consider that the third and last ground urged by the plain-

tiff in error is conclusively answered by the language of the Ala-
bama Code. By that Code attachments may issue: "(1) When the
defendant resides out of the state." Section 2930. "Process of at-
tachment may issue against foreign corporations having property
in this state * * * in the same manner and subject to the
same rules as in case of natural persons residing without the state."
Section 2940. On the C:;1se presented to us we conclude the circuit
court did not err in the matters complained of, and the judgment
of that court is affirmed.
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SECOND UNITARIAN SOC. v. GRA7\1'I' et aL
<Circuit Court, D. :NIaine. February 28, 1808.)

No. 395.

TRUSTS-PURCHASE OF Tnt'ST ESTATE-LIABILITIES OF PURCHASER.
""here a person purclwses the trust estate for the benefit of the cestui

que trnst, having actual lmow]edgt· of an existing decree of a competent
cuurt that the trustee '.lonveyed to the cestui que tnlst on being reimbursed
for his expenditures in udministering the trllst, the purchaser stands in the
l:lhoes of tile original trustee, and emmot incorporate in his deed to the ben'
eficiary a condition not warranted by the original trust.

In EqUity. Bill by the Second Unitarian Society in Portland
against Josephine F. Grant, Mary E. Paine, William E. Greeley,
DorotheaiGreeley, and Hugh P. Greeley, to quiet complainant's title
to certain real property. Hannah B. Greeley was made guardian ad
litem for William E. Greeley, Dorothea Greeley, and Hugh P. Gree-
ley. Heard on amended bill, answer, and replication. Decree for
complainant.
'1'he Second Unitarian Society in Portland, ::\le., held the legal title to two,

thirds in common and undivided of the land occnpied by it fol' purposes of WOl'-
l'hip, tlle legal to the remaining one third being in one Samuel ",Vinter, who
lwld in trust for the said society. Winter, with two others, had bought the
property for the uses of the' society, and given HlPir joint note therefor. The
other two pr0misors on note conveyed to the society their interest in con-
sideration of their outlay, and the administrators of Winter were decreed by
the sUIH'em'e judieial comi of Maine to do likewise with his interest, on the
same terms. William E. Greeley, a memp<\\' of the parish, thoroughly familiar
with these facts, was appoiJ;:tted, with the parish committee, to pur-
chase the outsttlDding one-tllird which was accordingly sold to Gree-
ley by the administrators of Samuel Winter's estate, acting under license from
the probate court. The society thereupon tendered to Greeley the purchase
price and charges and costs in making the purchase, and demanded a re-
lease of all his interest in the property.. He refused this, but gave a deed con-
ditioned upon the use of tht:! property by a Unitarian society; in
case of breach the property to revert to Greeley's heirs. The society accepted
this deed with a formal pt'otest, which was entered on the parish records. Ill;
the year 1890 the society allowed the. property to bensed' .as a Presbyterian
dlUrch. Greeley's heirs. thereupon began an action at law in this court to re-
COYeL' the undivided one-thi!'l} interest in the property. The Second Unitarian
Kociety now' seeks an injunction to restrain the further prosecution of the
aetion at law, and tlIat the heirs of Greeley be decreed to execute and deliver'
to complainant a quitclaim deed for their pretended interest in the property.
Thomas L. Talbot, for complainant.
Edward D. Rand, for respondents.

NELSON, District Judge.. By the decree of the supreme judicial
court of Maine, passed in 1837, in, the suit of the present plaintiff
against theadministra(ors and heirs la,w of Samuel Winter, it
was declared that Winter held tlleestate at his decease, in trust for
the plaintiff, and the decree further direct€d that an absolute con-
veyance of the estate should be made by the defendants in that suit
to the plaintiff upon the repayment to the administrators of the
money disbursed by Winter on account of the trust. Of this decree
William E. Greeley. when he took his deed from the administrators·


