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Ing the night, ready to proceed the next morning to this destination, and to
render any aid which changes in the wind or weather might require. He dId
neither, but left her at the end of the pier at Shadyside, and towed another
boat lying there back to New York. He assumed the consequences of such
an abandonment, and the damage was caused by a change of wind on the
next day. He undertook such risk, and must be held responsible, as I find no
proof which shows that the canal boat In any way contributed to the da.m-
ages." .

Apply the principles here announced to the case before us. When
the respondent found she could not safely tow the scows to their
destination, it was her duty either to notify the libelant and return
the scows to his possession at Norris' dock or elsewhere, or it was
her duty to tie them up safely in some secure place, and protect
them until she could tow them out to the point called for by the
contract. Nothing short of this could release her from the per-
formance of her duty under tb.e towage contract.
The contention that the libelant was notified as to where these

scows were tied up, and that he was satisfied therewith, and that
thereby the tug was discharged, is not sustained by the proof. The
burden on this point is with the tug. It has not been met by the
degree of proof required.
With these views of the law, and under the findings of fact as

made, it is not necessary to consider the other points insisted upon
in the argument. The question of whether the scows were prop-
erly loaded, and whether they were carried away from their mooring
by defective rope, by not being tied up securely, or from having been
loosened by other causes, it is not necessary now to discuss or con-
sider. A decree will therefore be entered for the libelant, finding
the respondent guilty of negligence in the respects indicated in this
opinion, and a reference to a ma-ster to aBsess the damages.

THE ST. JOHN.

DELAHOURAYE v. ADVANOE COAL CO.
(Olrcuit Oourt of Appeals, Fifth Oircuit. February 20, 1893.)

No.. 59.

1. COLLISION-BARGE AT LANDING-LIGHTS.
A coal barge, 175 feet long, 26 or 27 feet wide, lIJ1d 9 feet deep, was made

fast about 10 or 15 feet from the bank of the Palo Alto plantation land-
ing on Bayou I,aforche, La., where the bayou is about 200 feet wide,
wIth sloping banks, deep water on the side where the barge lay, lIJ1d shoal
water on the other side. Held, that the barge was subject to rule 12, Rev.
St. § 4233, and bound, by the provisions adopted by the board of supervis-
Ing inspectors, January 19, 1881, to "carry one bright white light forward,
not less than six feet above the ran or deck."

2. SAME-VESSELS IN MOTION AND AT REST.
A steamer going up the bayou was making at most five miles an hour.

There were but few meeting or passing vessels, and no anticipated ob-
stacles. The night was hazy, dark, and rainy. The deck of the barge was
but two feet above water, and there was no light displayed. The steamer
saw the barge at a distance of about 175 feet, and immediately, but in
vain, used every etrort to avoid a. collision. Held, that the steamer WlUI
not 1D fault.
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Appeal from the District Court of the United States for the East-
ern District of Louisiana.
In Admiralty. Libel by the Advance Coal Company against the

steamboat St.. John, L. P. Delahousaye and others, owners, for
damages for a· collision. The district court entered a decree for libel-
ant, and the owners of the steamer appealed. Reversed.
Statement by LOCKE, District Judge:
On the 10th ot January, 1891, a coal barge known as "Advance Coal Co.,

No. 68," 175 feet long, 26 or 27 feet wide, and 9 feet deep, laden with some
over 9,000 barrels of coal, was made fast along the bank at the landing place
at Palo Alto plantation, on Bayou Lafourche, La. At about 1 o'clock the
morning of the 11th the steamer St. John, a stern-wheel river boat, about
175 or 180 feet long, and including guards, 58 feet wide, was coming up the
bayou, and In passing either struck her or was struck by her, breaking her
adrift. The barge tloated down tile bayo'\l about a mile or a mile and a half,
when another steamer, the La.tourche,pushed her aShore, and the men who
had been in chargeof her, and followE!d her down the bank, made her fast.
Early the next morrling she was found sunk where tied, one sIde of her
slightly above the surface of the water, but mostly SUbmerged. Much of the
coal was out, but withadltionallabor and expense, which, together
with the loss 9f. the boat and a portion of the coal" caused a damage to the
owners, for which suit was brought by a libel In admIralty against the
steamer St John. Upon a hearing the steamer was found to be in fault.
and judgment for $1.969.28 given against her, from which an appeal has been
taken to this Court.
Wm. WirtHo:we and S. S.Prentiss, for appellants.
W. S. Benedict, for appellee.
Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,

District Judge.

LOCKE, District Judge, (after stating the facts;) In this, as in
most cases of alleged collision, the important questions are those of
fact, which can only be satisfactorily determined by a careful exam-
ination of a large mass of testimony so conflicting that the best
that can be done is. to determine by a preponderance of evidence the
probability of the truth of One or the other state of facts relied upon
by the parties. .
The one vessel was stationary, tied to the bank, with no motor

power; the other, a steamboat under way; and the presumption
of the fault of the moving must be overcome, if at all, by
direct and positive proof which changes this presumption. The
uncontradicted facts are that the Bayou Lafourche at the place
where the coal barge was lying was then about 200 feet in width,
with sloping banks; the deeper water being on the northerly side,
where the coal barge was lying, with a shelving bank or ridge of
shoal water on the other side. The depth of water at Donaldson-
ville, 2 miles above, was, by gauge, 121 feet; at Palo Alto a lit-
tle less, probably about 11.9 or 12 feet. The coal barge had nearly
perpendicular sides, with no curvature of bilge, with a depth of
about 7 feet below the water line. This would necessarily pre-
vent a very near approach to the bank, and it may be safely con.-
sidered that the statement of the mate of the tug that towed and
made her fast there. that the boat lay some 10 or 15 feet from the·
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bank, was probably correct. This is the most favorable statement
for the libelant that is found in regard to the original location of
the barge which can be relied upon. Mr. Darton, civil engineer
in·· charge of the dredging works of the bayou, thinks, in order to
get 7 feet, you would have to go out from the bank 25 feet;
bUt, accepting the statement of the party that made the barge fast,
it must have been projecting not far from 40 feet into the channel,
where the entire width was about 200 feet, with the deepest water
on the side where she was lying. This location would unquestion-
ably bring the boat within the provisions of rule 12 of section 4233
of the· Revised Statutes, which provides that "coal boats * * *
or other water craft navigating any river by hand power, horse
power, sail, or the current of the river, or which shall be anchored
or moored in or near the channel or fair way of any * * * river,
shall carry one or more white lights, which shall be placed in such
manner as shall be prescribed by the board of supervising inspect-
ors of steam vessels."
At a meeting of the board of supervising inspectors of steam ves-

sels, January 19, 1881, it was provided that boats or vessels of this
class "shall carry one bright white light forward, not less than six
feet above the rail or deck;" and this was the law at the time. This
boat was unquestionably a coal boat moored in or so near the chan-
nel of a river as to come under the requirements of this law. This
brings us to the important and difficult question of this case
whether or not the boat at the time of the alleged collision was
complying with the law and exhibiting any light. There is no
evidence that the law was complied with in the location of any light
testified to, but six of the negroes in charge of the boat-the coal
wheelers who were to discharge the coal, and in whose charge the
boat was left after having been tied up by the officers of the tug
who brought her there--state in their testimony that there was a
dear white light on the top of the check post in the middle of the
boat, about two or three feet above the rail; but this is so directly
contradicted by a much larger number of apparently credible wit-
nesses that it becomes an important and difficult question to deter-
mine.
This testimony, as in all collision cases, has to be considered

in view of all the facts and circumstances surrounding the occasion,
and the truth or falsity of the statements estimated and measured
by all the lights so obtained. Were not the parties testifying to
the existence of the light on the boat positively contradicted, the
apparent recklessness of their swearing in regard to other matters
woulcl awaken a question as to the reliability of their statements.
Williams, the foreman who had charge of the gang, would not admit
that he left the vicinity of the boat at all; but declared that, from
the time of the landing, with the exception of a few moments be-
fore dark, when he went to the store to get some provisions, he was
walking the bank in the rain and mud, on the lookout, the entire
night; that he did not even go into the house for his supper, but
had it brought to him. He never went to sleep at all; walked
around Oil the bank all the time. Another witness claimed that
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he. also was walking on the bank,· carrying a. lantern continuously.
Two .more stated that they were on the coal boat, getting coal, at
the time the steamer came along; and only two out of the six ad-
mitted that they had been in the pump house, where they had a
fire, and cooked and had their supper, and were to sleep that night.
When we consider that these were laboring men, who had been

hard at work until dark, getting up the runs, in the rain and wet,
and the character of the night, and that there was not the slight-
est necessity for their remaining out on watch if there had been a.
light on the boat, the bnprobability of their story is apparent. But
this inconsistency sinks into insignificance when the contradictory
evidence is examined. It appears from the testimony of one of the
witnesses for the clabnant that Wash. Johnson, one of the libelant's
witnesses, who testifies that he put the light on the post, and testifies
also very fully about the facts of the collision, and how rapidly the
boat was filling, and what the mate of the Lafourche said about her
condition when she was checked and pushed into the bank, was not
thereat all that night, but had left at about 6. that evening, and
was asleep in the house of another witness, some two miles distant.
Were this the only point upon which Johnson was contradicted, it
might be but one witness contradicting another, and leave a doubt
in the mind; but he is so positively contradicted in other matters
also that we·must believe that he was not there, and knew nothing
about it.
James Holmes, another witness, testifies that while at the store

where the foreman, Williams, was, between 8 and 9 that evening,
he heard some one tell Williams that he had better go down
and have a light put out on the boat, and that Williams told
'One of the men to go, but that he replied that there was ,but
one lamp that had any oil in it. Williams told him to go and
put that up, but the man did not go, but staid there. As to
the positive testbnony regarding the absence of a light, John Jack-
son, a resident farmer, living within a short distance of the boat,
went out about 11 o'clock to see about some carts of his going by,
and states positively that he saw the coal boat, and there was no
light on her, nor anyone on the bank or around there. Adrian Jo-
seph passed along the levee between 11 and 12, and says the same.
Bryant, .cabin watchman; Walker, forecastle lookout; Williams,

captain of the watch; Max. Blanchard, pilot; Loret, clerk; Gate-
chair, second mate; P. Blanchard, mate; Arthur Blanchard, engineer;
and Mr. Darton, passenger on the St. John,-allstate positively that
there was no light on the coal boat when they approached her. Sev-
eral of these were so situated that they must have seen a
light if there was one there at first, and all of them were
there .very soon after the blowing of the whistle and ringing
of the. backing bell. The witnesses for libelant who testify to
a light. having been on the boat at first state it was still burn-
ing as she floated down the bayou, but Barre, pilot on the La-
fourche, the steamer that met and pushed the boat into the bank
at Williams' request, says there was no light, and that he said to
Williams,"Whyis it that you had no light on the barge?" and that
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Williams made no answer. Bryant, watchman on the St. John, sa,..
that after the collision three men came down to the bank, and one
said, "You see what it is not to have a light on your barge." Taking
the entire testimony regarding the presence of a light, we are satis-
fied that the preponderance is greatly in favor of there being none
on the boat. There are but six witnesses who testify to the pres-
ence of a light, and one of them is satisfactorily shown not to have
been present, or known anything about it; while there are twelve,
nearly all river men, who are accustomed to look out for lights as a-
part of their business, and who must necessarily have seen one had
there been one, who state there was none.
But finding there was no light only finds that the coal boat was at

fault, but there still remains the question whether there may not
have been fault on the part of the steamer. Is there any presump-
tion of negligence or lack of ordinary care on her part in not seeing
the barge before so near an approach that it was impossible to com-
pletely check the headway before striking her? The position taken
by claimants that the coal boat was lying out into the stream 75 feet,
and was not struck by the steamer, but that she swung against
the steamer as she approached, and that the injury was done by
the Lafourche. we do not think is borne out by the evidence.
It will be seen that, according to the testimony of the wit-
nesses on board the St. John who did not come out on deck
until after they heard her backing bell, although that was the posi-
tion of the barge then, swung out nearly to the middle of the stream,
yet as soon as the steamer backed the boat straightened herself
by the current so that the steamer could get by. If the boat was
straightened by the current, and swung in nearer to the bank as
soon as the steamer backed away, there must have been some other
force than the current to have thrown her so across the bayou be-
fore the steamer's approach. The influence of the steamer which
preceded her was one of suction, a drawing of the water towards her,
down the stream, and not propulsion or pushing it forward, and could
not have had the effect of swinging the barge out into the bayou. We
are therefore satisfied that the steamer struck the barge, and threw
her partially across the stream, where she was seen by Darton, but
that she had so reduced her speed by backing before the striking
that the blow was so slight as to cause no shock perceptible to those
on board, yet sufficiently severe to break the lower line by which she
was made fast, crack or split the planks of the end, producing a small
leak, and push her out into the stream where she was. The back-
ing of the steamer permitted her to swing back with the current,
carrying away the rotten deadman or buried log, and letting her go
adrift. The only two points upon which the steamer could be found
in fault would be an undue rate of speed, or an insufficient lookout
and neglect to see the barge in time to prevent the collision. The
barge was, by the neglect of those in charge of her, unquestionably
in fault. Was the steamer so also? The rule is imperative that a
steamer shall keep out of the way of a vessel at anchor, but it is
none the less imperative that the boat at anchor shall display a light.
If she fails in this, and a collision OCCUl'lil, she must bear the loss,
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wlless it appears that with. due care. she could have been seen and
avoided. In proving fault in the steamer in either of the points

in the absence of a light,the burden of proof is upon the libel-
ant. The evidence upon the question of speed is very meagre. The
pilot of the St. John says they were going against the current about
four or four and a half miles an hour. The mate seems to be utterly
and unreasonably' ignorant about the speed they were making, but
says they were going under a slow bell. The second mate says they
were going under a slow bell, but he couldn't tell what speed they
weJ,'e making; sometimes they did not go three miles per hour. Ex-
amining the testimony in regard to the length of time they were be-
tween landings and the speed testified to, we fail to find any evidence
showing that she was making at the moot more than four and a half
or five miles an hour, which we do not consider, under the circum-
stances, an unreasonable rate. She was in an open stream, with very
few meeting or passing vessels, and no anticipated obstacles. rrhe
SaD:le rules that would apply to a crowded harbor do not apply here.
Is. the f:ret that the barge was not seen before, notwithstanding

the absence of a light, presumptive evidence of negligence on the
part of the offi,cel's or crew. of the .steamer? .Thenight was dark,
hazy and drizzly. It had been raining. The barge or coal boat was
but about 2 feet above the surface of the water, with no masts, spars,
sails, or upper work, or anything light in colorwhich would be easily
visible. in the dark, and we cannot consider that the fact that it
was not seen until it was withina. distance of 175 or 180 feet would
show lack of care or diligence. It is testified to that the lookout and
pilot w.ere attending to their duties, and they had the right to as-
sume that any vessel or boat in the stream would make itself known
by a light. The Scotia, 14 Wall. .181. They were naturally and prop-
erly on the lookout for lights, and not low, black objects on the sur-
face of the water; and it does not appear that they could with due
diligence have discovered it before they did.
It appears that every precaution to avert the disaster was taken

as soon as the discovery was made. The backing bell was rung, and
the wheel reversed, so that the headway was stopped, and the blow
very slight; yet it was sufficient to crack or split the plankS, being
unsupported as, they were by any backing of coal or any other ma-
terial, and part the rope and swing her from her place. Unquestion-
ably the damage and leak was so slight at first that with reasonable
pumping she would have been kept afloat. It was not noticed or seen
at all when she was put ashore below, either by those in charge or
the officers of the Lafourche. We fail to :find any fault in the steamer
on account of unreasonable speed or lack of lookout, and consider the
absence of a light was the entire cause of the disaster.
It is ordered that the cause be remanded to the court below, with

instructions to dismiss the libel, with costs.
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1. TOWAGIlJ-LIABILITY OF TUG FOR NEGJ,IGENCE-CONTRACT EXEMPTroN.
A 8tl.pulation in a towage contract that the tow shall assume all tbe

responsibility does not relieve the tug from liabtlity for damages caused
by want of reasonable care and skill in navigation.

2. SAME-NEGI,IOENCE OF TUG-WUA'l' CONSTI'fUTES.
A tug, with a canal boat lashed to her port side, while passing out of the

Albany canal basin into the Hudson river ran the boat upon a dilapidated
pier at the upper side of the opening into the river. At the time there
was a freshet, but another boat had been safely towed through by the tug
shortly before. There were 40 feet of water between the tug and the lower
pier, and passing through the middle of the cut there would have been 20
feet of clear water on either side. Held, that the tug was in fault.

a. SAME-ABSENCE OF HELMSMAN.
The canal boat also was in fault in failing to have the helmsman at his

post, he having been told how to steer, and instructed that the boat could
not be properly handled without him, and it appearing that, It at his post,
he might have prevented or lessened the injury.

.. SAME-NEGI,IGENCE OF Tow.
The fact that a canal boat Is old, there being no suffi.cient proof that she

Is unseaworthy, does not relieve a tug from liability for negligently running
her against a pier.

In Admiralty. Libel by the owner of the canal boat J. A. Fassett
against the steam tug Jonty Jenks to recover for damages occasioned
by careless towing. Dooree for half damages and costs to the canal
boat.
J. A. Hyland, for libelant.
W. Frothingham, for claimant.

COXE, District Judge. The libelant, as owner of the canal boat
J. A. Fassett, brings this action against the steam tug Jonty Jenks to
recover for damages t6 the canal boat occasioned by the careless tow·
ing of, the tug. On the 4th of November, 1889, the canal boat loaded
with lumber was lying at the Albany basin lock. The tug under·
7iook to tow her to a point below the lower railroad bridge at Albany,
about a mile below the lock. In order to reach the Hudson river from
the Erie canal it is necessary to pass through the upper end of the
Albany basin and out between two piers, which are about 70 feet
apart. The tug having lashed the canal boat to her port side started
on her journey, but in passing through the cut she ran the port bow
of the canal boat upon the south end of the northwest pier, causing
the injury complained of. The pier or dock at the place of collision
has been allowed to go to decay and is in a dilapidated condition.
The situation can be fully appreciated by an exa,mjnation of the fol·
lowing diagram:
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It is unnecessary to determine whether or not the towage service
was undertaken upon the express agreement that the owner of the

boat should assume the entire responsibility, for such an agree-
ment t!. made would not exempt the tug from proper and reasonable
skill and care in her navigation. The Princeton, 3 Blatchf. 54; The
Syracuse, 6 Blatchf. 2; The Brooklyn, 2 Ben. 547. The task under-
taken by the Jenks was not a difficult one. Notwithstanding the
fact that there was a freshet at the time the exercise of ordinary care
would have enabled her to accomplish it successfully. Indeed, the
companion boat of the Fassett had been safely towed out by the
Jenks only a short time before. The space between the piers was
over twice the combined width of the tug and canal boat and the
court is of the opinion that it was unskillful seamanship to run the
canal boat upon the stones of the upper pier when there was 40 feet
of water between the tug and the lower pier. If the tug had kept
the middle of the cut there would have been 20 feet of clear water
on eIther side. Failure to do this was negligence. The Lady Pike,
21 Wall. 1.
The canal boat is charged with negligence-First, because she was

improperly loaded; second, because she was old; and, third, because
the helmsman was not at his post.
It is thought that there is a failure to prove that the improper

loading, assuming the fact to exist, contributed to the accident.
Regarding the unseaworthiness of the boat, the testimony of the

man who repaired her is to the effect that her timbers were sound.
She had come from Buffalo with entire safety and there is insufficient
evidence to charge her with being unseaworthy. Tugs are not priv-
ileged to run canal boats onto rocks because they are old.
As to the other point-the negligence of the helmsman-the tes-

timony, though not entirely clear, is much more satisfactory. The
weight of evidence establishes the proposition that he was absent
from his post at the time when he might have prevented the acci-
dent, or, at least, lessened the force of the blow. He was given to
understand that the boat could not be successfully maneuvered with-
out his co-operation, and explicit instructions as to how he should
handle his helm were given him. The master of the tug testified as
follows:
"Question. Did you see the boat roll? Answer. The boat rolled and came

over to me. Q. About how long before this happened was It that you gave
the order to put the helm astarboard? A. I could not say; It was only a
short time. Q. Immediately afterwards did you see this man who bad been
at the stick? A. Yes, sir; I saw him right abreast of my pilot house, opposite
the pilot house windows, very near the middle of the boat Q. SO that the
helm was unattended? A. Yes, sir. Q. Could you at that time steer your
boat and tow without the aid of the helmsman? A. No, sir."

Another witness whose duty itwas to convey the orders of the mas-
ter of the tug to the helmsman of the canal boat testified as fol-
lows:
"Question. What were the Instructions you had received from the captain?

Answer. To tell the man at the helm to shift his stick, so when I attempted
to give 111m the signal there was no one there. Q. No one at the helm at all?
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A,. No, sir. Q. Where were' you? A.I was standing about amidships of the
boat. .Q. Where was the helmsman when you turned to give the slgnai'l

A. He ,was standing about three feet away fJ,'om me. Q. What was the sig-D.l1l? A; It was to Bhift the helm to port 80 as to go to starboard."
Itis true that' this testimony is somewhat indefinite as to tiine,

but it is impossible to interpret it any other way than that the
helmsman was absent when he should have been at the post ot duty.
Thi,s fault must be imputedto the canal boat.
It follows that the boat is entitled to a decree tor half dam·

ages and costs and a reference to compute the amount due.


