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deeidé the question of law, whether an exhibition of a photograph for
the purpose only ‘of exhibition, and not for gale, and the delivery of
photographs to the sitter in accordance with' the contract between her
and the author, but not for sale, constitutéd a publication. The only
satisfactory evidence is that, as soon as the photographs known as
“No. 94” were completed, two copies were sent to the librarian. U
this state of facts, an examination of the proper conclusions of a.w
from ‘another set of facts becomes not only needless, but unproﬁtable

The appellant claims that a decree for an accounting is erroneous,
because the only pecuniary remedy which has been provided by
statute for the author is an action at law for a forfeiture, and for »
penalty. Section 4970 confers upon circuit courts the power, upon
bill in equity, to grant injunctions to prevent the violation of rights
secured by the laws respecting copyrights. “The right to an account
of profits is incident to the right to an injunction in copy and patent
right cages.” Stevens v. Gladding, 17 How. 447 Belford V. Scmbner
144 U. 8. 488, 12 Sup. Ct. Rep. 734.

The other a,ss1gnments of errors do not call for any comment. The
decree of the circuit court is affirmed.

AIKEN et al. v. SMITH.
(Ctrcnlt Court of Appeals, Fifth Circuit. December 5, 1892)

No. 54.

1. ADMIRALTY—APPEAL—PARTIES.

An admlmlty appeil should be dismissed as to certain of the appellants
when there is nothing in the record to show that they are privy to the
suit except a statement in thelr unsworn petition for appeal that they are
owners of interests in the vessel; but such dismissal should not affect
the appeal so far as proper parties thereto are concerned, the misjoinder
not prejudicing the appellee.

2, SAME.

The master of a libeled vessel who enters a claim stating that he is the
lawful bailee of the owner named in the claim, and who gives a release
bond with surety, may alone appeal from the decree of the trial court
and thereby bring the whole case before the appellate court, though the
owaer and surety both appear of record, and may join in the appeal if they
;Ivinsh,edﬂardee v. Wilson, 13 Sup. Ct. Rep. 39, 146 U. 8. 179, distin-

shed. .

Appeal from the District Court of the United States for the East-
ern District of Louisiana.

In Admiralty. Libel by Charles Smith against the steamboat
‘Whisper. W, E. Barre, master, entered a claim stating that he was
the lawful bailee of the owner, John F. Aiken, and executed a release
bond with Bernard H. Menge as surety., A decree was rendered for
libelant. Aiken, Barre, and Menge appeal, together with J. B. Woods
and others, styling themselves “owners” of the steamboat. On meo-
tion to dismiss appeal. Granted as to the latter defendants,

John D. Grace, for appellants,
Richard De Gray, for appellee.
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Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,
District Judge.

PARDEE, Circuit Judge. This suit was instituted in the court
below by a libel brought by appellee against the steamboat Whisper,
and against all persons intervening for their interest therein in a
cause of subtraction of wages and damages, civil and maritime. Ad-
miralty process having been issued and served, and the steamhoat
Whisper seized, the following claim was entered:

“And now comes W, E, Barre, master, who on oath states that he s master
of the steamboat Whisper, and that John F. Aiken 18 the managing owner

thereof, and deponent is lawful bailee of the owners, and prays for the re-
lease of the vessel on bond.”

Release being ordered on the said claim, a release bond was given,
signed by William E. Barre, master and bailee for owners of the
steamboat Whisper, with Bernard H. Menge as surety. A sworn an-
swer was filed in the cause by John F. Aiken, styling himself “claim-
ant and managing owner of the steamboat Whisper.” Upon the is-
sues made by the libel and this answer, the cause was heard, and a
decree rendered as follows:

“It is therefore ordered, adjudged, and decreed that the libelant, Charles
8mith, do have and recover from the steamboat Whisper the sum of five
hundred and six dollars and seventy-five cents, ag follows: $6.75, amount
tendered by claimant for wages due; and $500, damages,—with legal interest
from Judicial demand and costs of suit. And whereas sald steamboat Whisper
was released from seizure and restored to her owner on giving bond with
Willlam E. Barre, as master thereof and lawful bailee for the owner thereof,
with John F. Alken, as principal, and Bernard H. Menge, as surety, it is
further adjudged and decreed that the said William B. Barre, master and
lawful bailee of the owner of the steamboat Whisper, principal, and Bernard
H. Menge, as surety, be condemned in solido to pay the foregoing judgment,
with interest at the rate of five per cent. per annum from judicial demand,
and costs of sult.”

From this decree an appeal was taken to this court by John F.
Aiken, J. B. Woods, Thomas K. Voorheis, E. J. Comeaux, and Walter
Comeaux, styling themselves “owners of the steamboat Whisper,”
and by Bernard H. Menge, surety on the bond for the release of said
steamboat Whisper, and by William Barre, master and lawful bailee
of said steamboat.

Appellee moves to dismiss as follows:

“First. As to all appellants, because claimant has taken into the appeal
herein other parties than those who are parties to this suit, viz. J. B. Woods,
Thomas K. Voorheis, B. J. Comeaux, and Walter Comeaux, and has appealed
Jointly with them. Second. And, in case the above should be overruled,
then he moves to dismiss the appeal berein as to said J. B. Woods, Thomas
K. Voorheis, H. J. Comeaux, and Walter Comeaux, because neither of them are
parties to this cause, and there is no judgment against them or either of them.
Third. And, in case neither of the above are allowed, then appellee moves to
dismiss said appeal as to John F. Aiken, because there is no judgment
against him or in his favor.”

A person not a party nor privy to a judgment or decree cannot ap-
peal therefrom. Ex parte Cutting, 94 U. 8. 14; Guion v. Insurance
Co., 109 U. 8. 173, 3 Sup. Ct. Rep. 108; Elwell v. Fosdick, 134 U. 8.
513, 10 Bup. Ct. Rep 598,
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"It is apparent:that J. B. Woods," Thomas K 'Voorhexs, E. J Com-
eaux, and Walter Comeaux were not parties to the siit in the court
below; and there is nothing in the record to show that they are
privy to the said suif, except that in the unsworn petition for ap:
peal’ they are styled “owners of the steamboat Whisper.” . Having no
right to join in the appeal, it follows that as to the parties, named
the appeal should’ be dismissed. - Such dismissal, however, ought not
to affect the appeal as to the remaining appellants as ‘the joinder
complained of has not pre]udlced the appellee.

The rule that, where there is a joint judgment against several par-
ties, all must join in the appeal, or there must be a summons and sev-
erance or equivalent proceeding, (see Estis v. Trabue; 128 U. 8. 230,
9 Sup. Ct. Rep. 58) is said by the supreme court in Owings v. Kin’
‘cannon, 7 Pet. 399, to ‘be based on the propriety, if not necessity, of
bringing the Whole cause before the court. In the case of Hardee v.
Wilson, 146 U. 8. 179, 13 Sup. Ct. Rep. 39, (recently decided,) the same
court says that there are two reasons for the rule: (1) That the suc-
cessful party may be at liberty to proceed in the enforcement of his
judgment or decree against the parties who do not desire to have it
reviewed; (2) that the appellate tribunal shall not be required to de-
cide a second or third time the same question on the same record. In
the present appeal, William E. Barre is master of the steamboat
‘Whisper, and lawful bailee thereof, representing all the owners, and
his appeal brings the whole cause to this court, and no other parties
appellant were necessary. John F. Aiken’s interest appears of rec-
ord, ag does that of Bernard H. Menge. Both had a right to appeal,
and their joinder with Barre does not prejudice appellee. '

The motion to dismiss the appeal should be granted as to J. B.
Woods, Thomas K. Voorheis, E. J. Comeaux, and Walter Comeaux,
but overruled as to the other appellants, each party to pay his own
costs on this motion; and it is so ordered.

AIKEN et al. v. SMITH. ‘
(Circuit Court of Appeals, Fifth Circuit. January 23, 1893.)
No. 54,

MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE—PERSONAL INJURIES.
The engine used for hoisting and lowering s boat’s stage could only
move one way, and could not reverse. It was the duty of the fall tender
to put proper turns of the fall or rope around the drum while it was sta-
tionary, and then pay out or receive the slack according to the way the
drum should turn. Thinking the engine was running the wrong way, he
attempted to throw the turns off the drum while it was in motion, and
was injured. Held, that he was guilty of negligence, and the fact that the

engineer was an inexperienced person did not contribute to the injury.

Appeal from the District Court of the United States for the East-
ern District of Louisiana.

In Admiralty. Libel by Oharles Smith against the steamboat
Whisper, (John F., Aiken, claimant,) in a cause of subtraction of



