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1. ATTACHMENT-PROCEDURE-TEXAS LAW.
Rev. 8t. Tex. lU'ta 167. 2292, providing for the levy of attachment and

execution on property where defendant has lU1 interest, but to the pos-
session of which he is not entitled, by service of notice upon the person
who is entitled to possession, does not apply to a defendant who is a joint
owner of a tlock of goats, and has possession thereof. In such a case the
proper method of levy is by taking possession of defendant's half interest.
Brown v. Bacon, 63 l.'ex. 597, and Clagett v. Kilbourne, 1 Black, 346,
distingulshed.

a. SAME-MEASURE OF DAMAGES.
""here a flock of goats is unlllWfully seized upon levy of attachment.

without malice, and subsequently returned after being clipped, tbere
no evidence to show that the flock had any usable value beyond the clip,
ping of mohair, which was flU' short of the expens'! of keeping, nor that
the goats depreciated in value during such detention, an instruction that
the proper measure of damages is the lawful interest on the value of tho
flock from the time of seizure until it was returned is not prejudicial to
the owner.

3. SAME-IRREGULARITY OF SAI,E.
The purchasers of a half interest. in a flock of goats executed a deed of

trust to secure the payment of the purchase money, authorizing the trustee
to take possel'Sion and sell the goats at public auction at the courthouse
door, "or in the place where said goats may be located wh£>n the said
trustee takes possession." To save expense the trustee sold the goats at
the courthouse door, without taking them into possession, or having them
at the place of sale. There was '10 evidence that a fair price was not ob-
tained, or that the owners were in any wise damaged by this method
of sale. Held, that this irregularity rendered the sale voidable, not void,
and was immatertalln a suit by a joint owner fur damages for a prior
seizure of the flock; for the voidable character of the sale can be assertell
only in a direct suit for the purpose, wherein plaintiff offers to do equity
with regard to the proceeds applied to his usc.

In Error to the Circuit Court of the United States for the North-
ern District of Texas.
At Law. Action by J. C. Coulson against the Panhandle National

Bank and F. M. Davis for damages for the unlawful seizure of a flock
of goats. Verdict for plaintiff, who, being dissatisfled with the dam-
ages, moved for a new trial. The motion was overruled, and judg-
ment entered. Plaintiff brings error. Affirmed.
M. L. Crawford, for plaintiff in error.
Seth W. Stewart, for defendants in error.
Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,

District Judge.

PARDEE, Circuit Judge. This action was commenced by the
plaintiff in error against the defendants in error in the United States
circuit court for the northern district of· Texas to recover damages,
.actual and punitory, for the alleged wrongful seizure and conversion
-of a certain flock of Angora goats, alleged to have been the property
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of the plaintiff. The facts ot the case sufficiently appear from the
bill of exceptions, as follows:
"Be It remembered, that on the trial of the above-entitled cause the plain·

tifl', J. O. Coulson, offered evidence tending to prove that Bessie Maddox was
his sister, and the wife of S. S. Maddox; that in January, 1886, John and An-
drew Nelson, by bill of sale in writiug, sold to J. C. Coulson and Bessie Mad-
dox 1,548 Angora goats for $6,000,-$1,000 cash, $1,000 in four months, and
$4,000 in twelve months. The deferred payments were secured by deed of
trust upon the goats, which deed of trust and notes were executed by J. C.
Coulson and Bessie Maddox, the husband, S. S. Maddox, not joining in eithe"
paper. There was testimony tending to show that all the money was paid by
Coulson, and that Mrs. Maddox was to have an interest in the 1l0ck in pro-
portion to the amount of the purchase money paid by her or her husband. 'J'llc
evidence also tended to show that the plaintiff, Coulson, through his agents,
had the exclusive possession and control of the entire flock of goats. The evi-
dence also tended to show that on the 21st of October, 1886, Bessie Maddox,
joined by her husband, S. S. Maddox, by writing, conveyed to J. C. Coulson
all of their interest in the flock of goats, and that the written conveyance was
in execution of a verbal agreement so to do, made some months before the
date of the instrument. The evidence also tended to show that the instrument
was not recorded until May 23, 1892, and was not intended by the parties as
a conveyance of any interest in the flock of goats, but merely to cancel and
annul the agreement made between Mrs. Maddox and Coulson when the goatB
were purchased from Nelson, by which Mrs. Maddox was to have an interest
ill the flock in proportion to the amount paid by her, or her husband for her
use. On .october 28, 1887,' the Panhandle National Bank Instituted two suits
in the county court of Wichita county, Texas,agalnst S. S. Maddox, and in
each a writ of attachment to issue against the property of S. S.
Maddox; the return to such writs showing that they were levied upon an un-
divided one-half interest in the flock of goats, then numbering two thousand
head, and by taking possession of the same. The evidence tended to show that
in making the levy the defendant F. M. Davis took possession of the
flocl{ of goats, and kept the same until November 12, 1887, when he sold an
undivided interest in the same, under an order of the county court, to the Pan-
handle National Bank for sixty dollars, and that, after the sale of the entire
flock, was delivered to said bank. Said sale was made at public outcry, h1111
Coulson gave public notice that he was the owner of the entire flock. The
testimony tended to show that the goats were worth from one dollar to flve
dollars per head; that the yield of mohair was from one to three pounds per
head, and was worth from twenty to forty cents per pound. The defendants
introduced testimony tending to show that the original purchase of the flock
of goats from Nelson was, made by Coulson and S. S. Maddox jointly, and that
the conveyance to the same was made in the name of Coulson and Mrs. Mad-
dox in order to defeat the creditors of S. S. Maddox, he being insolvent; and
tllat S. S. Maddox paid one half of the money received by Nelson for the
goats. 'rhe evidence also tended to show that Coulson and S. S. Maddox had
.joint 'possession of the goats when the writs of attachment were levied and
before that time. 'rhe evidence also tended to show tilat the sheriff only lev-
Ied on the undIvided one-half interest in the goats claimed by Maddox. and
only took possession of such undivided half interest. When the goats were
sold the bank only purchased an undivided one-half interest in the flock, and
took. joint possession of the :flock with Coulson, and never had or claimed
the exclusive possession of the flock until the goats were purchased by the
bank under the deeds of trust executed by Coulson and Bessie Maddox to
Coffield to secure the sum due Nelson for the purchase money of the goats.
The testimony tended to show that the deed from Bessie Maddox and her
husband to J. C. Coulson, and dated October 21, 1887, and acknowledged
October 31,1887. was not in fact executed bntlliong after the levy of.the at-
tachments, and that it was made to defraud the creditors of S. S. Maddox. Jan-
uary 16, 1887, Coulson and Bessie Maddox (her husband not joining) executed
to Coffield two deeds of trust upon the flocks of goats to secure the Nelsons
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In the payment of purchase money for the same; and, about $2,300 of said·
purchase money remaining unpaid, the trustee sold said goats on August 1,
1888, and the bank became the purchaser at the sum of $2,390, after which
the bank claimed to be the owner of the entire 1l0ck, and sold the same. The
deeds of trust under which the sale by the trustee, Coffield, was made, pro-
vides: 'And the said W. T. Coffield is hereby fully authoriZed and empowered
to take posse::::sion of said goats, without process of law, and to sell the same
to the highest bidder for cash at public vendue; said sale to be made at the
courthouse door in Wichita Falls, or at the place where said goats may be lo-
cated When said trustee takes possession of them by virtue hereof.' The proof
was that the goats were sold at the courthouse door, and that, the goats being
some distance in the country. to save the expense and trouble of moving them
the trustee did not take them into possession, and they were not present when
sold. The evidence also tended to show that the expenses of keeping and
maintaining the goats by the plaintiff from January 16, 1886, until October 28,
1889, the time dUring which plaintiff had them in possession, exceeded the
value of the mohair and increase of the 1l0ck, and that the expenses of keep
Ing and maintaining said goats from the date of the sale of Maddox's interest
under order of court, November 12, 1887, until the sale by the trustee, August
13,1888, exceeded the value of mohair an9. increase of 1l0ck; and that from the
fall of 1888, when the bank sold the goats after buying at trustee's sale, until the
date of trial, June 9, 1892, the loss in the 1l0ck was greater than the increase,
and the income from the mohair taken from the goats had not paid the ex-
penses of keeping them. The evidence also tended to show that, after the
levy on the sale of the Maddox interest in the goats, plaintiff, J. C. Coulson,
Intentionally and voluntarily abandoned the possession of his interest in said
,oats.
"In this condition of the proof, the plaintiff requested the court to instruct

the jury as follows: 'If you find from the evidence that, at the date of the
levy of the attachment, plaintiff and S. S. Maddox were joint owners of the
goats, then you are instructed that the sheriff, In levying the attachment, was
not authorized to take into his possession any part of said goats; and that the
leYy so made was illegal and void, and defendants can acquire no right under
it;' but the court refused so to charge, but instructed the jury as follows:
'Yon are further instructed that the levy of the attachments introduced in ev-
Idence on the undivided one-half interest of S. S. Maddox in said goats, and
the order of sale, and sale and deed thereunder to the Panhandle National
Bank, conveyed to said bank an undivided one-half interest of the goats In
controversy, unless the deed of S. S. Maddox and his wife, Bessie, of their in-
terest in the goats, dated October 21, 1887,· and acknowledged October 31,
1887, conveyed their interest before the attachment was levied on October 28,
·1887, to plaintiff, Coulson, or unless, under paragraph No.8, hereinafter given,
you find plaintiff had acquired the interest of Maddox and wife in said goats.'
'(8) If you find that plaintiff, Coulson, had by verbal contract or assignment
from S. S. Maddox, after the deed from Nelson to him and Bessie Maddox, ac-
quired the title of .Maddox and wife, and taken exclusive possession, through his
.agents, of the goats in contro:versy, and kept such exclusive possession until after
the attachment of October 28,1887, then hehad title to all of said goats at the
date of said levy. Or if you find under foregoing instructions that plaintiff ac-
quired title to Maddox's one half of said goats under the deed from Maddox
and wife, of October 21,1887, then, no matter whether his title to the Maddox
interest came to plaintiff in the one way or the other above indicated, you will
find fQr plaintiff eight per cent. per annum Interest on the value of one half
of said goats from the date of said levy of said attachment to the date of the
sale of said goats by the trustee, Coffield, on August 13, 1888; and the value of
the goats upon which you allow interest should be, if you find for the plaintiff
under this charge, the full one half of the goats, without reference to the
mortgage to Coffield. (9) If you find from the evidence that at the date of the
levy of attachment by the sheriff he took possession of all the goats and ousted
the possession of the plaintiff, and would not permit plaintitr nor his agent to
have any control over said goats, then you will find for plaintiff eight per cent.
per annum interest on the full value of one half of said goats from the date
ot the levy of said attachment on October 28, 1887, to August 13, 1888, the date
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Did goats were sold under trust deed by Cotlleld! The half of the goats re-
ferred to in this paragraph of the charge was the halt recognized as pl:dnt11f'a
by defendants, and not levied on. '(11) The deed from W. T. Cofileld, IS
trUstee, to the defendant bank, divested all interest of plaintlft in the goats in
controversy and invested it in said bank at its date, to wit. on August 13,
1888...• .

The jury returned a verdict in favor of the plaintiff for the sum
of $316.65. The plaintiff, not satisfied therewith, moved for a new
trial, and, that being refused. brought the case to this court for
review, assigning errors as follows:
"First. '.rhe court erred in holding that the levy of the writs of attach-

ment upon an undivided one-half interest in the goats, by taking actual pos-
session thereof, was valid; the said levy should have been made by serving
notice of the writ upon the party in charge of the flock of goats, according to
the laws of the state of Texas. Second. The court erred in holding that
the measure of plaintiff's damage was 8 per cent. interest on the value of
the goats unlawfully seized by the defendants, from the day of the seizure
until they were sold under the deeds of trust executed by COUlson and Bessie
Maddox. Third. The court erred in holding that the sale of the trustee,
Oofileld. divested the title to said goats out of the plaintiff, and vested the
title in the defendant the Panhandle National Bank." .

1. There was evidence tending to show that the plaintiff, Coul-
son, and S. S. Maddox were the joint owners and had joint posses-
sion of the fiock of goats when the writs of attachment against
Maddox were levied; that only the interest of Maddox was levied
upon. and that the sheriff took possession only of the half interest
belonging to Maddox. Article 167, Rev. St. Tex., provides that
"the writ of attachment shall be levied in the same manner as is
or may be the writ of execution upon similar property;" and ar·
ticle 2292 of the same Revised Statutes provides that "the levy
upon personal property is made by taking possession thereof when
the defendant in execution is entitled to possession. Where a
defendant in execution has an interest in personal property, but
is not entitled to the possession thereof, a levy is made thereon
by giving notice thereof to the person who is entitled to the pos-
session, or. one of them where there are several" Under this
state of the law, it was not error on the part of the court to refuse
to instruct the jury:
"If you find from the evidence that, at the date of the levy of the attach-

ment, plaintiff and S. S. Maddox were joint owners of the goats, then you are
instructed that the sheriff. in levying the attachment, was not authorized to
take into his possession any part of said goats, and that the levy so made was
ilh>gal nnll void. and defendants can acquire no right under it."

If Maddox was an owner and in' possession, it seems clear to us
that the proper method -of making the levy was by taking posses-
sion,-the same possession that Maddox had and was entitled to.
The sheriff could not have treated Maddox's ownership and pos-
session as an interest merely, and, if he had so treated it, there
was no other person than Maddox to serve with notice of seizure.
Joint possession and ownership cannot be assimilated to an inter-
est in property similar to a partnership interest, and therefore
the authorities relied upon by plaintiff in error-Brown v. Bacon,
63 Tex. 597; Clagett v. Kilbourne, 1 Black, 346-do not apply.



COULSON :11. :PANHANDLE NAT. BANK. 859

2. The measure of damage for the unlawful seizure, without malice,
of personal property, where the property is subsequently returned
to the owner, is the difference between the value of the goods at the
time and place of the unlawful taking and at the time and place
where returned, in addition to the value of the use during the time
of detention. Bates v. Clark, 95 U. B. 204; 3 Buth. Dam. p. 529.
Damages rel!lulting from deterioration in price in such cases should
be specially pleaded. Harris v. Finberg, 46 Tex. 79. There is no
evidence in this case tending to show that the flock of goats seized
had any usable value other than that resulting from the clipping of
mohair during the time elapsing between the seizure under the writs
of attachment and the practical return of the flock to the plaintiff
in error, and the evidence shows that this usable value was far short
of paying the expense of keeping and maintaining the flock. There
was no pleading charging, and no evidence tending to show, that the
goats depreciated in value between the time they were seized under
attachment and the time they were practically returned to the plain-
tiff in error. Under these circumstances, we are of the opinion that
the charge of the court holding the measure of the plaintiff's dam-
ages at 8 per cent. interest on the value of the goats unlawfully
seized, from the day of seizure until they were sold under the deeds
of trust, need not be considered, for, if erroneous at all, it was not
prejudicial to the plaintiff in error.
3. The third assignment of error is based on the of the

court that the deed from W. T. Coffield, as trustee, to the defendant
bank, divested all the interest of plaintiff in the goats in contro-
versy and invested it in said bank at its date, to wit, on August 13,
1888; and said charge is here assigned as error, because it is said
that the trustee, under the deed of trust, did not take actual pos-
session of the flock of goats before proceeding to sell the same to
the highest bidder for cash. The trust deed executed by the plain-
tiff, and under which the goats were sold to pay the plaintiff's debts,
provided: "The said W. T. Coffield is hereby fully authorized and
empowered to take possession of said goats without process of law,
and to sell the same to the highest bidder for cash at public vendue;"
and "said I!lale to be made at the courthouse door in Wichita Falls,
or in the place where said goats may be located when the said trus-
tee takes possession by virtue hereof." The proof was that the
goats were sold at the courthouse door in Wichita Falls, and, to
save expense and trouble of moving them, the trustee did not take
them into possel!lsion, and they were not present when sold. There
was no evidence tending to show that a fair price was not obtained
at the sale, or that the plaintiff was in any wise damaged because
of the failure of the trustee to take actual possession of the goats
before making the sale. .As a general rule, the power of sale given
in a deed or mortgage must be strictly followed in all itl!! details,
in order to render the sale thereunder valid, (perry, Trusts, § 602,)
and where the power is that, in case of default in payment, the
trustee may enter and take possession and sell, entry and possession
U'e in general prerequisite to a valid sale. Id.; Roarty v. Mitchell,
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7 Gray, 243. In our opinion, the failure on the part of the trustee,
Coffield, to take possession of the goats before the sale was an irreg-
ularity which rendered the sale voidable, but not void, and, if this
were an action brought to test the validity of said sale, the error
assigned on the judge's charge would be sufficient to reverse the
ju3gment. This, however, is an action brought to recover damages
for· an unlawful seizure, long prior to said sale, by the trustee, and
the 'material question in the case with regard to the sale is not
whether it was strictly regular, but whether it operated as a practi-
cal return of the property seized to the plaintiff. Inasmuch as there-
by the was directly applied to the plaintiff's use and bene-
fit, it would seem immaterial in this action for damages for a prior
seizure whether the goats were taken into possession by the trustee
before the sale or not, for it is clear that on the day of sale they
were practically returned to the plaintiff by and through the acts
of his agent under a power previously granted. Besides this, the
voidability of the sale in question can only be asserted in a direct
action for the purpose, wherein plaintiff shall have offered to do
equity 'with regard to the proceeds 9f the sale wliich have been ap-
plied to his use.
The errors assigned in this court, and called to our attention by

the plaintiff in error, are not well taken. The judgment of the
circuit court is affirmed, with costs.

PLUCHE et aI. v. JONES etaL
(Circuit Court of Appeals, Fifth Circuit. January 9, 1893.)

No. 44.
1. DONATIO CAUSA MORTIS - MARRIAGE CERTIFICATE AND CONTRACT - LOUISI'

ANA AND TEXAS LAWS.
A Hebrew marriage certtficate, dated New Orleans, June 30, 1836, and

containing a contract as to the disposition of land (donated to the bride by
a previous marriage contract) after the death of the parties, and purport-
ing to be signed by the bride and groom, two witnesses, the rabbi, and a
person styling himself "secretary," was ineffective as a donatio causa
mortis; for it was not in accordance with the formalities then required in
such case either by the law of Louisiana, where it was executed, or of
Texas, .where the land was situated.

2. SAI>fE-CONVEYANCE OF LAND.
Such certificate could not operate as a conveyance of the land, for it

did not purport to convey any property otherwise than by ratifying the
donation previously made, and it was not such an illstrument as could pass
title to land in Texas.

8. LIMITATION OF ACTIONS-RUNNING OF l::lTATUTE-REMAINDER-MAN.
Rev. St. Tex. art. 319-1:. requiring suit to be brought within 10 years after

the cause of action shall have accrued, does not run against a remainder·
man during the pendency of the life estate. Cook v. Caswell, 17 S. W. Rep.
385, 81 Tex. 678, followed.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.


