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the promises are so far independent.” 2 Pars. Cont. 189. By the
contract which is the foundation of this suit Brusie granted to the
defendant the sole and exclusive right to manufacture the patented
sprinkler, and the sole right to sell, except that Brusie could sell
sprinklers manufactured by the defendant, paying it 25 per cent.
profit upon the cost of such manufacture. The defendant prom-
ised to manufacture sprinklers of good material, to use its best
endeavors to introduce the same, to pay a royalty of $2 upon each
machine sold, and not to sell below $15, unless the price was
changed by joint agreement. Brusie, having manufactured and
sold at reduced prices, calls upon the defendant to pay a royalty
of $2 upon every machine which it sold, and to recover damages
for Brusie’s violation of the contract in a separate action. The
contention of the plaintiff would have weight if Brusie’s fulfill-
ment of his part of the contract had not been vital to the ability
of the defendant to fulfill any part of its contract. The plaintiff
bound the defendant not to sell at a less price than $15, unless
the price should be changed by joint agreement. He thereby im-
pliedly promised that the price imposed upon the defendant should
be maintained, unless altered by joint consent. The defendant’s
ability to pay the royalty depended upon noncompetition by Brusie
at reduced prices. He could not become, as he did, the defendant’s
active competitor, lower prices without consent, and still compel the
defendant to sell at not less than $15, and pay a royalty of $2 per
machine, This breach by Brusie of his undertakings, when found
to be unjustifiable by any previous conduct of the defendant, re-
lieved it from the obligation which it had assumed. There was no
;eirror dfn the charge, and the judgment of the cn'cult court is af-
rme

DELAND v. PLATTE COUNTY. :
{(Circuit Court, W. D. Missouri, St. Joseph Division. November 5, 1890.)

1. CounTy RATLWAY ATD BONDS—AUTHORITY TO ISSUR.

Act Gen. Assem. Mo. Jan. 4, 1860, incorporating the Platte City & Des
Molnes Rallroad Company, and providing in section 7, that if a majority of
the taxable inhabitants of any strip of country through which theroad may
pass vote upon themselves a tax in payment of their subscription to stock
in the road, at an election ordered by the county court, the court shall
levy a special tax,and cause the same, as fast as collected, to be paid to the
treasurer of the company, does not authorize the county court to order
the issue of county bonds in behalf of the taxable inhabitants of any strip
of country which is a portion of a township In payment of such subscrip-
tions. Ogden v. County of Daviess, 102 U. S. 634, followed.

2. SaME.

Act Mo. March 23, 1868, authorizing the county courts to make subsecrip-
tion to rallroad stock, and issue bonds therefor on behalf of municipal
townships, relates to municipal townships as such, and does not authorize
the issue of bonds on behalf of a strip of country which is only a portion
of a township. Ogden v. County of Daviess, 102 U S. 634, followed.

8. SAME—RETROSPECTIVE LaAws,

The amendment of March 24, 1870, to Act Mo. March 23, 1868, providing
that when, by the provision of a railroad charter, the taxable inhabitants
of a portion of a municipal township “have voted,” or may hereafter vote,
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to take stock, ete., the county court shall exercise the same power and per-
form the same duties in {ssuing bonds as in the case of a county or town-
ship, as to a vote by the inhabitants of a portion of a township had prior
to the passage of the amendment, falls within the inhibition of Const. Mo.

" art. 1, § 28, declaring that “no * * * law retrospective in its operation
can be passed.” And this act is not relieved of its retrospective character
by Const. Mo. 1865, art. 4, § 27, and 1875, art. 4, § 53, excepting the state
from the prohibition against legalizing by local or special laws the un-
authorized or invalia acts of any officer or agent of the state or of any
county or municipal authority.

4. SaME-—REcCITALS OF RECORDS.

The requirements of a railroad charter that “a majority of the taxable in-
habitants” of a strip through which the road may pass may vote to tax
themselves in payment of subscriptions tostock in the road isnotsatisfled by
a record of the county court levying such tax that ‘“the taxable inhab-
itants aforesaid voted,” ete., without other recital or finding that a major-
ity voted in favor.

5. SAME—RECITALS—ESTOPPEL.

A county railway aid bond reciting that it was issued “in pursuance of
an election by the taxable inhabitants of Camden Point,’”” does not estop
the county, when the act authorizing the election in a part of a township
lying between designated points, Camden Point being the voting place
therein, required the assent of the majority of the taxable inhabitants.

At Law. Action by Frederick N. Deland against the county of
Platte to recover upon a county bond. Judgment for defendant.
Statement by PHILIPS, District Judge.

A jury having been waived on stipulation of parties; thls case was submitted
to the court, and from the record evidence and stlpulatlons of counsel the court
makes the following special finding of facts:

‘ Stipulations. :

“It is hereby stipulated and mutually agreed upon by the parties to this
case, by and through their attorneys, Sanders & Bowers, for the plaintift,
and John W. Coots for the defendant, that this cause be submitted to the
court for trial without the intervention of a jury, a jury being specially waived
by the parties to this case. )

“That the certified copy of the records of the county court of Platte county
in reference to the calling of the election, the vote held, and the issuing of
the bonds and coupons in confroversy in this case, signed and certified to un-
der the seal of the court, by Jesse J. Blakeley, county clerk. at his office in
Platte City, Mo., February 15, A. D. 1888, and hereto annexed, is a true copy
of the records of the defendant, the county of Platte, in all of its acts of record
in reference to the preliminary steps as to the election, and the issue of the
bonds and coupons in controversy in this case, and the subsequent payment of -
interest for a time thereon.

“That the copies in the petition of the bonds and coupons involved in this
case are true and correct copies of said bonds and coupons; and that the sig-
nature of the officials purporting to sign the same are the genuine signatures
of T. W. Park, then clerk, and T. H. Talbott, then presiding justice, of the
county of Platte, Missouri.

“That the statement hereto attached of the bonds and coupons involved in
this case is correct, and the amount due the plaintiff (if anything) April 10,
1890, 1s $15,800, and his reasonable costs of suit.

“Sanders & Bowers, for plaintiff.
“W. P. Hall, for defendant.”

Copy of records, Platte county, Mo., with reference to notice of election

and issue of bonds of Platte county, Mo.: .
: “Saturday, July 10th, 1869.

“Be it remembered, that at the term of the county court, held at Platte City,

Platte county, Missouri, on' Saturday, the 10th day of July, 1869, there were
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present as follows, to wit: Hon. T. H. Talbott, president, Hons, Jacob Hamm
and Benj. R. Morton, justices, of said court; Geo. W. Belt, sheriff; and Danief
P. Lewis, clerk.” Book H, p. 208.

“Adjourned Term, 1869.

“State of Missouri, county of Platte—ss.: In the county court of said coun-
ty, on the 10th day of July, 1869, the following, among other, proceedings were
hagd, viz.:

“Now, at this 1ime come the president and directors of the Chicago and
Southwestern Railway Company, and present their petition, which is in the
words and figures following, to wit:

““To the IIonorable, the County Court of Platte County,Missouri: The under-
signed, president and directors of the Chicago and Southwestern Railway Com-
pany, a corporation organized under a special law of the state of Missouri,
entitled “An act to incorporate the Platte City and Fort Des Moines Railroad
Company,” approved January 4th, 1860, and by certain other acts of the gen-
eral assembly of the state of Missouri amendatory thereof, respectfully make
and present to your honors this, their petition, praying the court, under the
seventh section of said act, that a vote may be taken in a strip of country
through which said railway may pass, hereinafter mentioned and described,
the same not exceeding ten miles on either side of said road. That the in-
habitants thereof are desirous of taking fifty thousand dollars of the stock
in the said railway company, and of voting upon themselves a tax for the pay-
ment of the same, which said strip is as follows:

“‘All that part of the municipal township of Greene,lying and being east of
the range line, between thirty-four and thirty-five; and the said railway com-
pany hereby agrees that said tax shall never be collected or paid, unless said
railway is located and constructed so as to run within one mile of the town of
Camden Point.

* ‘Respectfully submitted, F. H. Winston,
* ‘President.
“¢C. A. Perry,
#‘James N. Burns,
“‘James L. Davis,
“‘H. BEdgerton,
““H. M. Allen,
“‘Benjamin Bonifant,
“*N. P. Ogden,
“‘A. L. Perrin,
“‘Directors.’

“And the county court, belng fully advised in the premises, orders and ad-
Judges that the prayer be granted. Angd it Is further ordered that an election
in said strip be, and the same is hereby, ordered to be held at Camden Point,
in Greene township, in Platte county, Missouri, on Tuesday, August 17th,
1869, and the manner of holding said election shall be as follows: All the tax-
able inhabitants of said territory above described shall be entitled to vote by
ballot, on which shall be written or printed the words or figures, ‘In favor of
and assenting to the tax to secure the location and construction of the Chicago
and Southwestern Railway through the strip of land mentioned in petition,’
or, ‘Opposed to and dissenting from the tax to secure the location and con-
struction of the Chicago and Southwestern Raillway through the strip of land
mentioned in the petition.” And said first-mentioned ballots shall be deemed
and counted in favor of the tax, and said last-mentioned ballots shall be
deemed and counted against such tax. It is further ordered that Elliott
Miller, James S. Owens, and Miles Harrington be, and they are, appointed,
judges of sald election, to hold and make return thereof, according to law.
And the sheriff is ordered to give notice thereof according to law.” Book
H, p. 244.

. “Monday, September 27th, 1869.

“Court meets pursuant to adjournment. Present, Hon. T. H. Talbott, presi-
dent; Honorables Jacob Hamm and Benjamin Morton, justices; George W.
Belt, sheriff; Daniel P. Lewis, clerk.
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“And the following, among the proceedings, were had, to wit:

“In the matter of the election held at-Camden Point, on the 17th day of
August, 1869, in pursuance of an order of this-court, made on the 10th day of
July, 1869, and the returns of the poll books and ballots, and the certificates
of the-judges and clerks of sald election.

“Now, at this. day came William H. Thomas and W. Stitt, and file their mo-
tion to declare the vote taken at said election a nullity and of noneffect.”

“Be. it remembered, that at an adjourned term of the county court held at
Platte City, Mo., on the 4th day of October, A. D. 1869, there were present as
follows, to wit: Hon. T. H. Talbott, president, Hon. Jacob Hamm and Ben-
jamin R. Morton, justices, of said court, George W. Belt, sheriff; Daniel P.
Lewis, clerk.” Book H, p. 250.

“And in said court the following, among other, proceedings were had, to wit:

“In the matter of the election held at Camden Point, in Greene township,
on the 17th day of August, 1869, in relation to the subscription of $50,000 to
the Ghjcago and Southwestern Rallway Company.

“Now, at this day come the petitioners for said election, as well as Wm. H.
Thomas and Wm. BH. Stitt, by their respective attorneys, and the motion of
said Thomas and Stitt, filed to herein do déclare the said election a nullity
and of noneffect, belng taken up and argued, the same is-sustained by the
court. Itis therefore considered by the court that the vote taken at Camden
Point, on the 17th day of August, 1869, in pursuance of an order of this court,
made opn the 10th day of July, 1869, be and the same is. declared a nul-
lity and of noneffect. And it is further ordered and considered by the
court that the said petitioners for said election pay the costs of this proceed-
ing, and that execution issue therefor.” Book H, p. 474.

“Be it remembered, that at an adjourned term of the term of the county
court, held at Platte City, Mo., on the 3rd day of October, 1870, there were
present as follows, to wit: Hon. Thomas H. Talbott, presiding justice of said
court; Hon. Jacob Hamm, justice of said court; George W. Belt, sheriff;
Daniel P. Lewis, clerk, by Ira Norris, deputy.

“And in said court the following, among other, proceedings were had, to wit:

“In the ‘matter of the subscription of the taxpayers of a ‘strip in Greene
township,’ made in July, 1869, to the Chicago and Southwestern Railway Com-
pany, the motion of the issuance of the bonds by the court is now here sub-
mitted to the court, which motion is taken under advisement until Wednesday,
the 5th day of October, instant.” Book H, p. 476.

“And on Wednesday, the 5th day of October, the following, among other,
proceedings were had, to wit:

“Court met pursuant to adjournment. Present, Hon. T. H. Talbott and Hon.
Jacob Hamm and Benj. R. Morton, justices of said court; George W. Belt,
sheriff; and Daniel P. Lewis, clerk.

“In the matter of the motion made to this court on the third day of October,
instant, for the issuance of the bonds of the county for the amount of the sub-
scrlption made by the taxpayers within a ‘strip in Greene township,” in the
month of August, 1869, to the Chicago and Southwestern Rallway Company,
it is now here ordered that this cause be continued to the next term of this
court.”

“Be it remembered, that at an adjourned term of the county court held at
Platte City, Mo., on the 14th day of November, 1870, there were present as fol-
lows, to wit: Present, Hon. T. H. Talbott, president, Hon. Jacob Hamm and
Benj. R. Morton, justices, of sald court; George W. Belt, sheriff; and Daniel
P. Lewis, clerk.” Book H, p. 496.

“At said court the following, among other, proceedings were had, to wit:
~ “In the matter of the motion of Joseph E. Merryman, made to this court
on the third day of October, 1870, for the issuance of the bonds of the county
for the amount of the subscription made by the taxpayers within a ‘strip in
Greene township,’ in the thonth of Aiigust, 1869, to the Chicago and South-
western Railway Company, it i1s. now here ordered by the court that the mo-
gion zst)fé(’)resaid be and the same is overruled by the court.” Book H, pp.

92, 5

“Be it remembered, that at an adjourned' term of the county court of

Platte county, held on the 14th day of Febiruary, 1871, there were present as
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follows, to wit: Hon. T. H. Talbott, presiding justice; Hon. John 8, Brassfield
and Jacob Hamm, justices; George W. Belt, sheriff; and T. W. Park, clerk.

;‘tAnd in said court the following, among other, proceedings were had, to
wit;

.“Whereas, the court, on the 10th day of July, A. D. 1869, made an order
submitting to a vote of the taxable inhabitants of the ‘strip of territory in
Platte county’ hereinafter mentioned and described a proposition to subscribe
for fifty thousand dollars of the capital stock of the Chicago and Southwest-
ern Railway Company; and whereas, at an election held at Camden Point,
in said strip, on the 17th day of August, 1869, by virtue of the provisions of an
act to incorporate the Platte and Fort Des Moines Railroad Company, ap-
proved January 4, 1860, the taxable inhabitants aforesaid voted in favor of
such subscription; and whereas, by an act of the general assembly of the state
of Missouri, entitled ‘An act to amend an act entitled “An act to facilitate the
construction of the railroads in the state of Missouri,”’ approved March 23,
1868, approved March 24, 1870, the court was authorized to issue bonds in
payment of such subscription; and whereas, In consideration of the order and
vote above recited, said railway company has located, constructed, and com-
pleted its railway through said strip of territory, and erected and completed
a depot therefor within one mile of the town of Camden Point: Therefore,
it is ordered by the court that fifty bonds of the county, each for one thou-
sand dollars, be issued and delivered to said railway company, dated QOctober
4, 1870, which bonds shall be executed by the presiding justice and the clerk
hereof, attested by the seal of the court, due twenty years after date, at the
American Exchange National Bank, in the city of New York, with forty semi-
annual coupons, each for fifty dollars, for interest accruing thereon, executed
and payable in like manner as said bonds. It is further expressly ordered and
provided that the subscription bonds and coupons aforesaid are made and ex-
ecuted for and in behalf of the taxable inhabitants of all that part of the mu-
nicipal township of Greene, in said county, lying east of the range line be-
tween thirty-four and thirty-five. And the said bonds and coupons shall be
paid by the taxable inhabitants exclusively, as provided by law, and none
thereot shall ever be a charge on the county of Platte. And it is further or-
dered that the said Chicago and Southwestern Rallway Company shall pay all
expenses necessary for the transfering of the funds to New York, to pay the
interest and bonds aforesaid. And the said company shall pay the expenses
of the execution of the bonds, and all costs attending the same.” Book H,
p. 394.

“Be it remembered, that at an adjourned term of the county court of Platte
county, Missouri, there were present as follows, on Friday, the 17th day of
February, 1871: Hon. John 8. Brassfield and Jacob Hamm, justices; George
W. Belt, sheriff; T. W. Park, clerk.

“At which said court, among others, the following proceedings were had,
to wit:

“Now, here comes T. W. Park, clerk, and files the receipt of James N. Burns,
vice president of the Chicago and Southwestern Railway Company, for fifty
bonds issued in accordance with an order made by this court, on the 14th day
of Pebruary, 1871.” Book H, p. 668.

*Be it remembered, that at an adjourned term of the county court held at
Platte City, Platte county, Missouri, on Wednesday, June 14th, 1871, there
were present as follows, to wit: Hon. T. H. Talbott, president; Hons. John
S. Brassfield and Jacob Hamm, justices; George W. Belt, sheriff; and T. W.
Park, clerk.

“At which sald court the following, among other, proceedings were had,
to wit:

“Ordered by the court, that the state and county tax be levied on the road-
bed, ties, iron track, and buildings of the Chicago and Southwestern Railway
Company, for the use and benefit of the strip of country, in Greene township,
in Platte county,—that wherein the inhabitants voted a subscription of fifty
thousand dollars to said railway company; and when said state and county
taxes shall be collected, the same shall be applied to the payment, in the
name of Platte county, for said strip, and which said strip is bound to pay.
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And 1t is further ordered, that said property be and the same is valued at the
sum of two hundred dollars and fifty thousand dollars, and that a copy of this
order be certified to the collector, and to the proper officer of said company.
And it is further ordered, that the levy be fixed at the same rate as is now
fixed for the state and county purposes.” Book H, p. 791.

“Be it remembered, that at an adjourned term 01’ the county court of Platte
county, Missouri, held at Platte City, Mo., on Monday, March 18th, 1872,
there were present as follows, to wit: Hon J. H. Talbott, president; Hons.
Jacob Hamm and John 8. Brassfield, justices; T. W, Park, clerk; and Geo.
‘W:. Belt, sheriff.

‘At which court the following, among other, proceedings were had, to wit:

“In the matter of the subscription made by the taxpayers in the strip in
Greene township, under an order of the county court, made on the 10th day
of July, A. D. 1869,

“Ordered by the court, that the sum of twenty-five hundred dollars realized
out of and by virtue of an order made on the 14th day of June, 1871, be and
the same i8 hereby ordered to be transferred to the American Exchange Na-
tional Bank, in the city of New York, to pay the interest falling due on said
bonds on the first day of April next, and that J. B. Merryman be appointed
agent to settle the matter, and report to this court at the May term; it being
understood that the payment is made under the law in relation to subscription
of township, passed 24th March, A. D. 1870.” Book H, p. 847.

“Be it remembered, that at an adjourned term of the county court of Platte
county, held at Platte City, Mo., on Tuesday, the 4th day of June, A. D. 1872,
there were present as follows, to wit: Hon. T. H. Talbott, president; and
Hons. Jacob Hamm and John 8. Brassfield, justices; T. W. Park, clerk; and
George W. Belt, sherift. -

“At which court, among others, the following proceedings were had, to wit:

“Ordered, that a tax of one half of one per cent. be levied upon every one
hundred dollars valuation of the real and personal property in the strip of
territory voting a subscription of bonds to the Chicago and Southwestern
Railroad, for the purpose of paying the interest on said bonds, and that the
clerk extend the same upon the tax books for 1872, in appropriate columns.”
Book L, p. 57.

“Be lt remembered, that at an adjoumed term of the county court of Platte
county, held at Platte City, Mo., Monday, February 10th, 1873, there were
present as follows: Hon. John 8. Brassfield, president; ‘Hons. Jacob Hamm
and William E. Cunningham, justlces, ’I‘ W. Park, clerk; and BE. McD. Cof-
{fey, sheriff.

“At which said court the following, among other, proceedings were had,
to wit:

“Ordered by the court that the payment of coupon No. 1 on bonds of
Greene township to the Chicago and Southwestern Rallway Company be, and
the same is hereby, refused.”

“Be it remembered, that at an adjourned term of the county court of Platte
county, held at Platte City, Mo., on Monday, the 8rd day of March, 1873,
there were present as follows, to wit: Hon. John 8. Brassfield, president;
Hons. Jacob Hamm and William E. Cunningham, justices; T. W. Park, clerk;
and E. McD. Coffey, sheriff.” Record L, pp. 84, 85.

“At which said court, among others, the following proceedings were had,
to wit:

“It is hereby ordered that Stephen C. Woodson, county attorney, be and he
is hereby required to take such action as may be necessary to collect the taxes
paid into the state treasury by the Chicago and Southwestern Railway Com-
pany, assessed in said county of Platte for the year 1872, and pay the same
- into the county treasury, to the credit of the ‘Greene Township Strip Fund,’
and to this end the said attorney is authorized to proceed at once to Jeffer-
son City, and make demand for said money, and he is also authorized to sign
and receipt for, and in the name of Platte county, for any amount that may be
paid him, in accordance with the above order.” Book L, p. 86.

‘“Be it remembered, that at an adjourned term of the county court of Platte
county, Mo., held at Platte City, on Monday, the 24th day of March, 1873,
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there were present as follows, to wit: Hon. John 8. Brassfleld, president;
Hons. Jacob Hamm and Wm. B. Cunningham, justices; T. W. Park, clerk;
and E. McD. Coffey, sheriff.

“At which said@ court the following, among other, proceedings were had,
to wit:

“Now .comes James N. Burns, and flles motion to instruct the county treas-
urer to forward to New York a sufficient sum of money to pay the interest
falling due April 1st, 1873, upon the bonds of Greene township to the Chicago
and Southwestern Railroad Company, which motion is continued, and set
for hearing to-morrow.” Book L, pp. 89, 90.

“And on Tuesday, the 25th day of March, the following, among other, pro-
ceedings were had, and entered of record, to wit:

*In the matter of the motion of James N. Burns, and the issue of bonds
to the Chicago and Southwestern Railway Company by Platte county, for and
on account of the taxpayers within the strip of country on both sides of the
road in Greene township, it is ordered by the court, no member dissenting,
that the treasurer of Platte county at once forward to the American Exchange
National Bank, in the city of New York, the sum of twenty-five hundred dol-
lars, to meet the interest falling due on said bonds on the first day of April
next, and credit the fund paid in on account of the tax of said railway com-
pany, and now in his hands, belonging to said strip or collected from the Chi-
cago, Rocl«: Island and Pacific Railway Company, in Platte county, for the
year 1872,

“State of Missouri, county of Platte—ss.: I, Jesse J. Blakeley, clerk of the
county court, within and for the county and state aforesaid, do hereby certify
that the foregoing is a full, true, and complete transcript of the proceedings
in regard to the matter known as the issuance of the ‘Greene Township Strip
Bonds,” as full as the same appears of record in my office. [Seal.]

“In testimony whereof, I have hereunto set my hand, and affixed the seal
of said gcourt. Done at office in Platte City, Mo., this, the 15th day of Feb-
ruary, A. D. 1888, Jesse J Blakeley, County Clerk.”

The following is a copy of the bonds issued on said subscription:

“Know all men by these presents, that the county of Platte, in the state of
Missourd, acknowledges itself to owe and to be indebted to and promises to
pay to bearer the sum of one thousand dollars, on the first day of October,
one thousand eight hundred and ninety, for value received, at the National
Exchange Bank, in the city and state of New York, with interest thereon
from the first day of October, A. D. 1871, at the rate of ten per centum until
pald, which interest shall be due and payable semiannually on the first days
of April and October each year, on the presentation of the proper interest
coupon, as annexed hereto, at the said American Exchange Bank. This is
one of fifty bonds, of like date, amount, and effect, numbered from one to
fifty, both numbers inclusive, issued in pursuance of an election by the taxable
Inhabitants of Camden Point, on the 17th day of August, A. D. 1869, and for
the payment of which, and the interest thereon, the county court of said coun-
ty shall, from time to time, levy and cause to be collected, in the same man-
ner as county tax, a special tax, which shall be levied on the real estate lylng
~ within the district so voting at said election.”

The coupons are in the following form:

“Platte City, Mo., October 4, 1870. $50.

“The county of Platte, in the state of Missourl, promises to pay bearer fifty
dollars, for value received, at the American Exchange National Bank, in the
city of New York, on the 1st day of April, A. D. 1880, being semiannual inter-
est on bond No. , issued to the Chicago & Southwestern Railway Com-
pany ’”

Sanders & Bowers, for plaintiff.
J. W. Coots and Hall & Pike, for defendant.

PHILIPS, District Judge, (after stating the facts.) The bonds
in question are predicated of section 7 of an act of the general
assembly of the state of Missouri, approved 4th January, 1860,
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inféo; oi‘atiﬁ% ‘Plei té City: & Des“M‘oinés Rafitond: Company,
whié géetion’ is’ as follows®’

“Upon the presentation: of.a petition of the presldent and directors of said
company to the county court of any county through which said road may be.
located, praying that a vote may be taken in any strip of country through
whioch it may pass, not te-exceed ten miles on either side.of sald road, that the
inhabitants ‘thereof are desirous of taking. stock in said road, and of voting
upon -themselves 'a tax for the payment of the same, it shall be the duty of
said county court to order an election thereln, and shall prescribe the time,
place, and manner of holding said election; and if a majority of the taxable
inhabitants shall determine in favor of the tax, it shall be the duty of said
court to levy and collect from them a special tax, which shall be kept sepa-
rate from other funds, and appropriated to no other purposes, and as fast
as co}'lected sha.ll cauge the same to be paid to the treasurer of said com-
pany. ‘

It is the settled law of this jurisdiction that the holder of munici-

pal boéndsis chargeable with notice ‘of the provisions of the law
authorizing their issue. ' If there was no law authorizing the issue
of the bonds, the bonds are void; and a _purchaser of such in-
gtruments is bound to see to it that there is some law consistent
with the recitations of the bond pursuant to which it was issued.
- The bond in guestion recites that it was issued “in pursuance of
an election by the taxable inhabitants of Camden Point, on the
17th day of August, 1889, and for the payment of which and the
interest thereon the county court of said county shall from time
to time levy and cause to be collected, in the same manner as
county tax,.a special tax, which shall be levied on the real estate
lying -within the district so voting at such election.” This recital,
of course, referred the purchaser to the records and law author-
izing the issue of this paper; and the plaintiff hay pleaded:the
acts of the legislature and the action of the county court aforesaid
as the basis of his right of action.
. It has been expressly decided in Ogden v. County of Daviess,
. 102 U. 8. 634, that said: rection 7 of the charter of the railroad
did not authorlze the county court of Platte county to issue bonds
for the payment of any subscription voted by the inhabitants of
the “strip” of country. The court say:

“The inhabitants were not even organized by themselves, much less made a
body politie, for any purpose. They could vote the tax, if called upon to do
80 by the county court; but that was all, The effect of ‘their vote was noth-
ing more than to authorize the county court to levy, collect, and pay over to
the treasurer of the company the special tax thoy had determined updh. The
requirement of the law that the money, when collected, should be paid over
to the treasurer of the company, Is entirely inconsistent with any idea that
the obligations to be met in this way were to be in the form of negotiable
paper afloat on the market as commercial securities.. Under the provisions of
section 6 of the charter, countles, towns, ind cities were expressly authorized
to issue bonds in payment of their subscriptions. The omission of any such
power in section 7 is conclusive evidence that nothing of the kind was intended
in case of ‘strip’ subscriptions. In this particular, the case is even stronger
than that of Wells v. Supetvisors, Id. 625.™

Clearly, therefore, unless these bonds can be referred to some
other law for their vindication, this action must fail. Counsel
for complainant rely upon two acts of the legislature,—one adopted
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March 23, 1868, entitled “An act to facilitate the construction of
railroads in the state of Missouri.” This act authorized the county
court to make subscription to the capital stock of railroads, and
issue bonds therefor on behalf of any municipal township of a
.county, when petltloned therefor, and after an election to be held
in the said township, at which two thirds of the qualified voters
should vote for such subscriptions. It was also expressly held
in Ogden v. County of Daviess, supra, that this act related entire-
1y to municipal townships, as such and was no authority for issu-
ing bonds on a subscription voted by a mere strip of country, or
for any less subdivision of a county than the mumclpal townghips
as they existed under the political subdivisions in our state gov-
ernment. But plaintiff contends that by an amendatory act of
the statute last aforesaid, approved March 24, 1870, the issue of
the bonds was authorized. This amendment is as followu

“In all cases where, by the provisions of the charter of any railroad company
organized under the laws of this state, the taxable inhabitants of a portion of
a municipal township of any county in this state have voted, or may hereafter
vote, to take stock in such railroad company, they are hereby declared entitled
to and shall have all the privileges, rights, and benefits in said act conferred
upon countles or townships, and the county court of such county shall exercise
the same powers and perform the same duties in issuing bonds, levying, col-
lecting, and paying over the taxes, which it is required to do in the case of a
county or township under the provisions of said act: provided, however, that
no part of said township, outside the limits of the district voting, shall be taxed

to pay any of the bonds or coupons so issued by the county court. This act
shall take effect from its passage.”

It will be observed that this provision relates to the instance
of a vote already had, as well as to one that might thereafter be
taken; and it is the retroa,ctwe feature of this provxswn that plain-
tiff invokes and relies upon. For it must be kept in mind that
the subscription voted by the taxpayers of the strip was at an
election held in 1869, and prior to the adoption of this amendatory
statute of March 24, 1870. The contention of piaintiff is that said
election was held in “a portion of a municipal township,” and it
is sought in argument to construe the decision in Ogden v. County
of Daviess so as to give authority for this post mortem legislation.
The chief justice, arguendo, does say:

“It must be presumed that the amendment applied only to parts of town-
ships, separately, and not to the aggregation of townships or parts of town-
ships, which must necessarily be included in a strip of country twenty miles
wide, or less, along a railroad as it runs through a country. The bonds which

this statute authorizes were to be issued on behalf of a portlon of a township,
not on behalf of a ‘strip of country.’”

It is to be observed, however, that, while the court is reciting
what the statutory amendment authorized, it does not say that
this statute would authorize the issue of bonds after an election
held under the charter of the railroad in question. For the learned
chief justice instantly proceeds to state:

‘“Under the charter the taxable inhabitants of the strip were to take the

stock, and they were to be taxed. We cannot, without a perversion of lan-
.guage, apply :the act of 1870 to this provision of this statute.” R
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- Counsel for plaintiff asserts the proposition that this amendatory
act of 1870 should be ‘applied in this case as if-it were a pawi of
thé act ‘of 1868, and in existence’ at the time of the election held
in “the strip in 1869; and conternds that the legislature could
ratify and affirm the exercise of any power by a muhicipa¥ corpora-
tion which it could originally confer; and we are referred to the
following authorities in support thereof: Anderson v. Township of
Santa Anna, 116 U, 8. 356, 6 Sup. Ct. Rep. 413; Bolles v. Brimfield,
120 U. 8. 7569, 7 Sup. Ct. Rep. 736; Jonesboro City v. Cairo, etc.,
R. Co., 110 U. 8. 192, 4 Sup. Ct. Rep. 67. These are cases arising
on legislative acts in the state of Ilinois, in which the principle
is announced that, “unless there be a constitutional inhibition,
a legislature has power, when it interferes with no vested right,
to enact retrospective statutes to validate invalid contracts, or
to ratify and confirm any act it might have lawfully authorized
in the firgt instance.” That such statutes enacted subsequent to
the occurrence of the act sought to be cured may obtain in some
states whose constitutions do not interdict retrospective legisla-
tion, may be conceded to the plaintiff. But the constitution of
the state of Missouri, (section 28, art. 1, of the declaration of
rights,) in force at the time of the issue of these bonds, declares
that, “no ex post facto law, nor law impairing the obligation of con-
tracts, or retrospective in its operation, can be passed.” The con-
stitution of the state of Illinois contains no such provision as the
latter part of the foregoing clause. Under the constitution of
Missouri, no law retrospective in its operation can be passed.

What is a retrospective law? “This word,” says Bouvier, “is us-
ually applied to those acts of the legislature which are made to oper-
ate upon some subject, contract, or crime which existed before the
passage of the act; and they are, therefore, called ‘retrospective
laws’” “A statute which takes away or impairs any vested right
acquired under existing laws, or creates a new obligation, or im-
poses a new duty, or attaches a new disability, in respect to transae-
tions of considerations aiready past, i8 to be deemed retrospective or
retroactive.” Sedg. St. Const. Law, (2d Ed.) 160. This provision
of the Missouri constitution has been construed and applied by the
state supreme court, and is entitled to respect, and should be followed
where a right, in pari materia, again comes under review. In Fowler
v. City of St. Joseph, 37 Mo. 228, certain work was done for the city
under an ordinance which provided for the collection of the bills by
suit at law. After this work was done, the city, by a subsequent
amendatory ordinance, provided that the cost of such improvement
should be enforced by a special tax, levy, and sale. Under this
amendatory ordinance the city proceeded by levy and seizure of prop-
erty to collect the claim. The court held that when the contract
was made and the work done the law in force did not make the
amount apportioned to each property owner a lien on the property,
but only created a personal liability, enforceable at law; it was there-
fore not competent by subsequent ordinance to create such lien, and
provide for a different mode of collecting it, because it was retro-
active in its operation. In Insurance Co. v. Flynn, 38 Mo. 483, the
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legislature undertook by an amendment: to the charter of the com-
pany to make the certificates signed by the president and secretary,
attested by the corporate seal, that the party therein named is in-
debted to the company in the sum named, conclusive evidence of the
fact, and made it retroactive as to the causes of action originating
anterior thereto. The court, after quoting the text above cited from
Sedgwick, said:

“The right of the legislature to change the remedy and prescribe rules of
evidence, If its enactment does not create a new obligation, or attach a new
disability retrospectively, is conceded: but it is not within the constitutional
competency of the legislature to annul by statute any legal ground on which a
previous action is founded, or to create a pew bar by which such action may
be defeated. No pew ground for the support of an existing action ought to

be created by legislative enactment, nor any legal bar which goes to deprive
a party of his detense ”

The case of City of 8t. Louis v. Clements, 52 Mo. 133, is still more
pertinent. The city charter authorized the construction of sewers,
the dimensions of which were to be prescribed by ordinance of the
council. The ordinance passed left the determination of this mat-
ter to the city engineer. This was held to be an unauthorized dele-
gation of legislative discretion, and, therefore, no liability under the
contract was created against the city. Subsequently the state leg-
islature passed an act authorizing the city to reassess the sum un-
paid to the adjacent real estate benefited by the improvement. This
act was held to be unconstitutional, for the reason that it was retro-
active in its operation. The court, after quoting from Sedgwick that
it is competent for the legislature in given cases to enact laws
having a retroactive effect, unless it comes within the purview of
some express prohibition contained in the state constitution, say:

“Here is a positive prohibition against the passage of any law which is
retrospective in its operation. There is nothing left for construction; we are
only left to ascertain what is defined to be a retrospective law, and if the law

under consideration comes within the definition, the constitution pronounces
the judgment.”

After stating the definition given above by Sedgwick, and showing
that no legal liability was created against the city, unless by virtue

of the after legislative enactment, the court further say:

“How, then, can we say that this act does not create a new right in fa-
vor of the contractor, and incur a new liability on the part of the defendant?
* ¢ * To my mind this law comes exactly within the definition to be given
to a retrospective law.”

Two of these decisions were made prior to the issue of the bonds
in question, and the other almost contemporaneously with the issu-
ance. So that the construction placed on this clause of the state
constitution was established before the bonds went into market. If
the act of March 24, 1870, at least, in so far as it undertook to author-
ize the county court to issue bonds upon a vote “of a portion of a
municipal township,” theretofore taken, is not retrospective legisla-
tion, it would be difficult to conceive of an act falling within the in-
hibition of the constitution. At the time the vote was taken by the
inhabitants of the strip of country, there was no law, say the su-
preme court in' Ogden v. County of Daviess, supra, authorizing the

v.54F.no.5—53 ‘
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county court of Platte county to issue such bonds predicated of such
election. When this subsequent legislation, therefore, is resorted to
a8 authority:for their validity, it can only be made to apply by giving
Eo it a retroactive effect, and the constitution says this cannot be
one. : : : .
Section 7 of the charter of the railroad company, under which the
election was held in 1869, did not contemplate the issue of bonds
in payment of the debt thus voted. What the taxpayers voted for
was that the county court might “levy and collect from them a
special tax” to raise the requisite fund to liquidate the debt. They
never did vote for the issue of bonds. = There was no law in being
at the time of the election authorizing or empowering the issue of
bonds for such purpose.

As said by Judge Dillon in Gause v. City of Clarksville, § Dill. 172:

“There is an obvious and essentlal difference in incurring a debt, to be paid
in the usual manner out of the revenue of the corporation derived from taxa-
tion, and the raising of money in advance by a pledge of credit, and the issue
of coupon bonds payable at a long distant day, for sale in the market of the
country. The bonds may be issued, and sold for sixty-seven per cent. of
thelr par value, and the corporation is bound.”

The issue of the bonds in question materially altered the condition
and right of the taxpayers from what they were at the time of mak-
ing the contract for which they voted. The bonds issued bear 10 per
cent. interest, payable semiannually at the city of New York, and are
not payable until 1890, nearly 20 years after their issue. By this
act of the county court the bonds were not redeemable, however
much the taxpayers may have desired to take them up, for 20 years.
They must during all these years pay interest thereon semiannually
at the rate of 10 per cent. If this did not make a new contract,
create a new liability for the debtors, after their vote, and in despite
of what they voted for, common sense is at fault. The taxpayers of
the so-called “strip” can well say to the demand of these bondholders:
“In hoc foedere non veni.”

Attention is directed by counsel for plaintiff to section 27, art. 4,
of the constitution of 1865, which declares that “the general assem- .
bly shall not pass any local or special law, legalizing, except as
against the state, the unauthorized or invalid acts of any officer,” and
also to the enlargement of this provision in the constitution of 1875,
(section B3, art. 4,) which declares that “the general assembly shall not
pass any local or special law legalizing the unauthorized acts of any
officer or agent of the state, or of any county or municipal author-
ity” It may be conceded that the above provision in the constitu-
tion of 1865 does not cover the case at bar, and that the constitu-
tion of 1875 is prospective in this respect. But these provisions
detract naught from the other positive prohibition against retro-
spective legislation. These additional limitations but illustrate the
fact that it was the purpose of the framers of the fundamental law,
by particularization, to throw every possible safeguard around the
constituency against post mortem legislation; and as far as possible,
by going into details, to prevent both legislative and judicial depart-
ments from construing away the plain and obvious scope of other
more general declarations. It remains just as true to-day, as it has
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since the adoption of the comstitution of 1820; that no retroactive
law can be passed by the legislature; which “creates a new obliga-
tion, or imposes a new duty, or attaches a new disability in respect
to transactions or considerations already past.” And the provision
of said section 53 in the constitution of 1875 has not added one atom
of strength to the prohibition. It but emphasizes the popular view
of the state policy.

The case of Lynde v. County of Winnebago, 16 Wall. 6, which it is
not too much to say carried the doctrine of implied power and agency
to the utmost verge, is no authority for the action of the defendant
county in issuing these bonds. In that case the power to borrow
money to meet the tax voted did exist, under certain conditions. And
the argument of the majority opinion proceeds upon the presumption
that it could not reasonably have been within the contemplation
of the legislature, or the county court, that, in providing for a neces-
sary courthouse, “the erection should be delayed until a sum suffi-
cient to pay for the structure had been realized from the tax author-
ized to be imposed, or that the work should proceed only pari passu
with the progress of its collection from year to year.” Whereas, as
already shown, the act of the legislature of 1860 conferred no author-
ity to borrow the money to meet the subscription under any circum-
stances; and it could not have been in the contemplation of the
voters in 1869 that bonds should be issued without authority of law.
Nor was the county undertaking to build the road, so as to raise any
implication that it must have been within the intendment of the
taxpayers, or of the county court, that the money was to be bor-
rowed to instantly prosecute the work. The railroad company was
to build the road, and the taxpayers of the strip merely voted, under
gection 7, to take stock in said road, and voted “upon themselves a
tax for the payment of the same.” To that “special tax,” levied and
collected by the court, “to be paid to the treasurer of said company,”
“ag fast as collected,” could the company alone look for the payment
of such subscription. The case of Dodge v. County of Platte, 82
N. Y. 218, bears out with additional force of reason and authority
the foregoing opinion.

There also occurs to me a further objection of minor importance to
this action. Under the charter of the railroad company it required
“a majority of the taxable inhabitants” to vote for the subscrip-
tion. The record of the county court only recites that “the taxable
inhabitants aforesaid voted in favor of such subscription.” It is not
recited, nor found by the court, that a majority of the taxable in-
habitants voted therefor, to say nothing of the constitutional pro-
vision of the state, then in force, which required a two-thirds vote of
the qualified voters to authorize a subscription made outside of the
provisions of the antecedent charter of 1860. The fact found by
the county court does not necessarily imply that a majority of the
taxable inhabitants voting at said election so voted.

Does the recitation orf the face of the bond cure this defect in the
record? It recites that the bond was “issued in pursuance of an
election by the taxable inhabitants of Camden Point.” This might
conclude the county from disputing that an election was had, but
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the peculiarity of this recitation lies in the fact, not only that it
fails to state either a majority or a two-thirds vote, but that the
election held was “by the taxable inhabitants of Camden Point,”
whereas the election petitioned for and held was for a part of the
municipal township of Greene, lying between given points. Cam-
den Point, as appears from the face of the record of the county court,
was a town at which the election was held. No vote of the inhabi-
tants of Camden Point could have authorized the subscription; and
no authority has been shown by the plaintiff for the issue of these
bonds, other than the election held under section 7 of the charter,
which ig limited to the taxable inhabitants of the strip of country
through which the railroad runs. When plaintiff resorts to the rec-
o;d of the county court to sustain his right, he must abide by what it
ghows,

It is hardly necessary to discuss the proposition advanced by coun-
sel that the action of the county court has been ratified by any act
done by it since the issue of the bonds. “He who may authorize
in the beginning, may ratify in the end.” Bank v. Gay, 63 Mo. 39.
A ratification can only occur when the party ratifying possesses the.
pg;ver to perform the act done. Marsh v, Fulton County, 10 Wall.
6

On the facts of this case I declare the law to be that the plain-
tiff cannot recover. Judgment accordingly.

KENEDY v. BENSON et al.
(Circuit Court, C. D. Towa, N. D. March 30, 1893.)

DeorIT—RIGET TO DAMAGES—ABSIGNMENT.

A receiver of a ranch company sold property thereof to defendants, and
took in payment certain shares of stock. In his report to the court, he
charged himself with the stock as cash, the report was approved, and he
fully settled with the company on that basis, and kept the stock. After-
wards he individually brought sult against defendants to recover damages
for fraudulent representations made at the time of the sale as to the
value of the stock. Held, that the cause of action was in the ranch ¢com-
pany, and did not pass to plaintiff when he acquired the stock, and he could
not maintain the action without showing an assignment to himself.

At Law. Action by James Xenedy against R. 8. Benson and G.
C. Hayes to recover damages for false representations as to certain
shares of stock. On demurrer to the petfition. Sustained.

J. F. Duncombe, for plaintiff.
E. P. Andrews, for defendants,

SHIRAS, District Judge. From the allegations in the substi-
tuted petition filed in this case it appears that on the 10th day of
June, 1889, the plaintiff herein, James Kenedy, was appointed a re-
ceiver of the “T. X, Ranch” in the state of Texas, in a suit pending
in the United States circuit court for the eastern district of Texas,
and as such. receiver he took possession of several thousand head of
cattle and other personal property; that on the 16th day of Decem-



