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T %ef()re PARDEE and McCORMICK, Circuit Judges, and LOCKE, District
udge. v IR

PER CURTAM. In thig petition for a rehearing there is no point raised
which had not been carefully and fully examined and considered. The grant
of 35,000 acres of land was a public law, standing upon the statute books of
the state. The land was described as “35,000 acres of swamp land located
in the Homochitto swamp,” and at the time of the purchase by appellant
there was not that amount of land of that description standing upon the
books of the land department, and for appellant to plead want of notice he
has to ignore the existence of the grant by which this land, identified suffi-
ciently to demand notice, had been conveyed by his grantor to other parties.
In Van Wyck v. Knevals, 106 U. 8. 360, 1 Sup. Ct. Rep. 336, although no
patent had been issued, nor any notice of the withdrawal of the land received,
vet it was held that the title had passed out of the United States by the
grant. Every point urged in the petition has been carefully considered, and,
being satistied that the case has been so fully and thoroughly argued that
nothing further could be urged that could change the conclusion of the
majority of the court, the petition must be denied.

BRUSIE v. PECK BROTHERS & CO.
(Circut Court of Appeals, Second Circuit. February 7, 1893)

1. Res JuDIcATA—QUESTIONS LITIGATED—PATENTS FOR INVENTIONS.

In an action at law to recover royalties on a patented machine one of
the defenses was that defendant’s machine did not infringe the patent.
There were admitted in evidence three machines, one being the patented
machine and the others of the kind sold by defendant; and the jury, by re-
quest, made a special finding that each of the three exhibits “substantially
embody the same device or idea, and accomplish practically the same
results by meaps of the same mechanical principles.” The letters patent

“were not in evidence. Held, that in another action for royalties subse-
quently accruing this finding was not conclusive upon the question of in-
fringement, for in determining infringement the question is whether de-
fendant’s machines embody in their structure and operation the substance
of the invention described in the letters patent, which is not the same
as the question determined by the jury. )

2. CoNTRACTS—DEPENDENT PROMISES.

The owner of a patent granted to another the sole and exclusive right
to manufacture, and also to sell, except that the owner could sell machines

. manufactured by the grantee, paying the latter 25 per cent. profit on the
cost of manufacture. The grantee agreed to manufacture the machines
of good material, and use his best endeavors to introduce the same, to
pay a royalty of $2 upon each machine sold, and not to sell below $15
unless the price was changed by joint agreement. The owner of the patent
subsequently and without cause manufactured and sold the machines at
reduced prices. Held, that the promises were dependent, and the breach
by the owner warranted the grantee in abandoning the contract.

In Error to the Circuit Court of the United States for the Southern
District of New York. ‘

Action by Russell Brusie against Peck Brothers & Co. to recover
royalties on a patented machine. Verdict and judgment for defend-
ant. Plaintiff brings error. Affirmed.

Robert L. Wensley and Horace Graves, for plaintiff.
Wolff & Hodge and Robert Sewell, for defendant.

Before LACOMBE and SHIPMAN, Circuit Judges
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SHIPMAN, Circuit Judge. This is a writ of error to the circuit
court for the southern district of New York, which entered judg-
ment for the defendant upon the verdict of the jury in its favor.
The important facts in the case are as follows: On August 18, 1873,
the plaintiff and the defendant, a Connecticut corporation, entered
into a written contract, whereby the plaintiff, who was the owner
of letters patent for a lawn sprinkler, granted to the defendant
the sale and exclusive right to manufacture and sell the said lawn
sprinkler under said patent thereafter on the terms and conditions
following: The defendant to manufacture and sell the said lawn
sprinklers of good material, made in a workmanlike manner, to use
its best endeavors to introduce them and increase their sale, to
pay to the plaintiff, Russell Brusie, a royalty of $2 for each sprin-
kler known as “No. 1”7 so0 sold, and to sell said No. 1 sprinklers at a
price not less than $15 each, unless said price should be changed
by the joint agreement of the plaintiff and defendant. The con-
tract also provided that said Brusie shall have the privilege of sell-
ing said sprinklers on the condition that he shall procure the
same to be made by the defendant, and should pay it a profit
of 25 per cent. on the cost of manufacturing the same; no royalty
to be paid on the sprinklers so made by the defendant and furnished
to said Brusie to be sold by him. In the following year serious
differences arose between said parties. The plaintiff was of opin-
ion that the defendant had violated its agreement, and forbade it
to manufacture any more of the machines, but manufactured and
sold them on his own account, at a reduced price; and the defend-
ant thereafter manufactured and sold machines which the plaintiff
regarded. as an infringement of his patent.

In December, 1875, the plaintiff brought an action upon this
contract against the defendant before the supreme court of the
state of New York, in which both equitable and legal relief were
sought. The complaint prayed for an injunction against selling
infringing sprinklers, the cancellation of the contract, for dam-
ages, and an account of sales. By direction of the court the ac-
tion was stricken from the equity calendar, was set down for trial
as an action at law, and the question of the amount due for roy-
alties was submitted to a jury. Omne of the defenses was the non-
infringement of the letters patent by the new lawn sprinkler which
the defendant manufactured subsequently to the alleged rescission
of the contract by the plaintiff. The letters patent were not in
evidence, but the question of similarity between the respective
machines was tried, and the following question was submitted to
the jury: “Do each of the three lawn sprinklers, Exhibits B, C,
and D, substantially embody the same device or idea, and accom-
plish practically the same results by means of the same mechan-
ical principles?” D was the Brusie sprinkler, B and C were the
two “Peck sprinklers.” The jury answered in the affirmative, and
rendered a verdict for the amount of royalties which were con-
ceded to be due, if anything was due.

This action was one at law to recover the amount of royalties
-alleged to be due by the manufacture of the infringing sprinkler
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after’ Deéember 10, 1875.. The plaintiff introduced the judgment
record in the case in'the state ‘court, with oral evidénce of the
question submitted to..and answered by the jury, as conclusive
evidence that the sprinkler known as “Peck’s Improved,” which
was manufactured after the alleged rescission, was, in substance,
the patented machine. ' The circuit judge admitted the evidence,
but refused to regard it as conclusive, and submitted to the jury
the question of infringement as a question of fact. Another de-
fense was the alleged failure of the plaintiff to observe on his part
the conditions contained in the contract. The circuit judge charged
that if the plaint!, without any justification arising from the pre-
vious conduct of the defendant, entered upon the market as a com-
petitor with it in' making these sprinklers, and selling them him-
self, he was not entitled to recover in this action, and submitted
to the jury the question whether the plaintiff violated the contract
without justification arising from the defendant’s previous non-
performance of its agreements. The jury returned a verdict for
the defendant. The assignments of error present, in various forms
for review, the correctness of the action of the circuit judge, in the
two particulars which have been named.

1. The conclusiveness of the judgment record in the state court.
The jury found that the three lawn sprinklers embodied the same
device, and accomplished the same result by means of the same
mechanical principles.. They did not find that the alleged infringing
machines embodied in their “structure and operation the substance
of the invention” described in the letters patent. Curt. Pat. § 308.
The device and the mechanical principles, which were open to the
public, might have been in each machine, and therefore the proper
question for determination was whether mechanism constituting
the invention described in and protected by the patent, and oper-
ating in substantially the same way, and producing the same re-
sult, was used in the new machines. + If the invention of the let-
ters patent was not used, it was immaterial how similar the two
machines were in other respects. The question whether the in-
vention of the patent was used by the defendant was not actually
determined in the state court, although it could have been; but it
is only in regpect of matters actually in litigation and determmed
that the judgment is conclusive in another action. Cromwell v.
County of Sac, 94 U. 8. 351.

2. The second alleged error relates to the validity of the defense
by reason of the plaintiff’s unjustifiable violation of the contract.
This part of the case depends upon the question whether the re-
spective undertakings of the two parties to the contract shall be
construed to be independent, so that a breach by one party is not
an excuse for a breach by the other, and either party may recover
damages for the injury he has sustained, or are dependent, so that a
breach by one relieves the other from the duty of performance. Kings-
ton v. Preston, Doug. 634. “Where the agreements go to the whole
of the consideration on both sides, the promises are dependent,
and one of them is a condition precedent to the other. If the
agreements go to a part only of the consideration on both sides,
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the promises are so far independent.” 2 Pars. Cont. 189. By the
contract which is the foundation of this suit Brusie granted to the
defendant the sole and exclusive right to manufacture the patented
sprinkler, and the sole right to sell, except that Brusie could sell
sprinklers manufactured by the defendant, paying it 25 per cent.
profit upon the cost of such manufacture. The defendant prom-
ised to manufacture sprinklers of good material, to use its best
endeavors to introduce the same, to pay a royalty of $2 upon each
machine sold, and not to sell below $15, unless the price was
changed by joint agreement. Brusie, having manufactured and
sold at reduced prices, calls upon the defendant to pay a royalty
of $2 upon every machine which it sold, and to recover damages
for Brusie’s violation of the contract in a separate action. The
contention of the plaintiff would have weight if Brusie’s fulfill-
ment of his part of the contract had not been vital to the ability
of the defendant to fulfill any part of its contract. The plaintiff
bound the defendant not to sell at a less price than $15, unless
the price should be changed by joint agreement. He thereby im-
pliedly promised that the price imposed upon the defendant should
be maintained, unless altered by joint consent. The defendant’s
ability to pay the royalty depended upon noncompetition by Brusie
at reduced prices. He could not become, as he did, the defendant’s
active competitor, lower prices without consent, and still compel the
defendant to sell at not less than $15, and pay a royalty of $2 per
machine, This breach by Brusie of his undertakings, when found
to be unjustifiable by any previous conduct of the defendant, re-
lieved it from the obligation which it had assumed. There was no
;eirror dfn the charge, and the judgment of the cn'cult court is af-
rme

DELAND v. PLATTE COUNTY. :
{(Circuit Court, W. D. Missouri, St. Joseph Division. November 5, 1890.)

1. CounTy RATLWAY ATD BONDS—AUTHORITY TO ISSUR.

Act Gen. Assem. Mo. Jan. 4, 1860, incorporating the Platte City & Des
Molnes Rallroad Company, and providing in section 7, that if a majority of
the taxable inhabitants of any strip of country through which theroad may
pass vote upon themselves a tax in payment of their subscription to stock
in the road, at an election ordered by the county court, the court shall
levy a special tax,and cause the same, as fast as collected, to be paid to the
treasurer of the company, does not authorize the county court to order
the issue of county bonds in behalf of the taxable inhabitants of any strip
of country which is a portion of a township In payment of such subscrip-
tions. Ogden v. County of Daviess, 102 U. S. 634, followed.

2. SaME.

Act Mo. March 23, 1868, authorizing the county courts to make subsecrip-
tion to rallroad stock, and issue bonds therefor on behalf of municipal
townships, relates to municipal townships as such, and does not authorize
the issue of bonds on behalf of a strip of country which is only a portion
of a township. Ogden v. County of Daviess, 102 U S. 634, followed.

8. SAME—RETROSPECTIVE LaAws,

The amendment of March 24, 1870, to Act Mo. March 23, 1868, providing
that when, by the provision of a railroad charter, the taxable inhabitants
of a portion of a municipal township “have voted,” or may hereafter vote,



