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his decision of it is conclusive, unless clearly shown to be erroneous
in a matter of law.”. Manufacturing Co. v. Phelps, 130 U. 8. 520, 9
Sup. Ct. Rep. 601, citing Perkins v. Stickney, 132 Mass. 217; Sorg v.
German Congregation, 63 Pa. St. 156. The Massachusetts case holds
that the decision of the trial judge is conclusive, unless it appears
upon the evidence to have been erroneous, or to have been founded
upon some error in law; citing Nunes v. Perry, 113 Mass. 274, and
Com. v. Sturtivant, 117 Mass. 122. In Sorg v. German Congregation,
gupra, it is said: ,

“This preliminary question of fact as to, whether a witness is an expert
qualified to pronounce an opinion, as we have held in Oil Co. v. Gilson, (decided
in this term,) must, In a great measure, be confided in the discretion of the
court below trying the cause, and we will not reverse either on account of
admission or rejection of such evidence unless in a clear and strong case.”

In Oil Co. v. Gilson, 63 Pa. St. 146, relerred to, it is said:

“An expert, as the word imports, is one having had experience. No clearly
defined rule is to be found in the books as to what constitutes an expert.
Much depends upon the nature of the question in regard to which an opinion
is asked. There are some matters of whi¢h every man with ordinary oppor-
tunities of observation is able to form a relinble oplnion. Wilkinson v. Mose-
ley, 80 Ala. 562; De Witt v, Barly, 17 N. Y. 340. It is not necessary, as it
is said In one case, to <all a drover or butcher to prove the value of a cow,
(Railroad Co. v. Irvin, 27 1ll. 178;) nor is it imperatively required that the
business or profession of the witness should be that which would enable him
to form an opinion, (Van Deusen v. Young, 29 Rarb. 9; Smith v. Hill, 22 Barb.
656; . Price v. Powell, 3 N, Y, 322; Fowler v. Middlesex, 6 Allen, 92.) * * =*
While undoubtedly it must appear that the witness has enjoyed some means
of special knowledge or experience, no rule can be laid down in the nature
of things as to the extent of it. It must be for the jury to judge of the weight
to which his oplnion is entitled.”

Our decision in this case seems not only to be based upon reason
and the common sense of the case, but upon approved authority.
A rehearing is refused.

TYLER v. WESTERN UNION TRL. CO.
(Cireuit Court, W. D. Virginia. March 18, 1893.)

1. TELEGRAPE COMPANIES — DELAY IN DELIVERY OF MEssAGE—INJURY— MER-
TAL SUFFERING.

Mental suffering, and consequent injury to health and unfitness for busi-
ness, which result from the negligent delay of a telegraph company to
deliver to a father a message announcing a fatal injury to his son, whereby
the father 1s prevented from securing medical attendance, and from
reaching his son before the latter’s death, do not constitute a cause of
action by the common law of Virginia., Wilcox v. Railroad Co., 52 Fed.

‘ Rep. 264, 3 C. C. A. 73, followed.
B. SAME—VIRGINIA CODE.

Code Va. § 2900, providing that any person injured by the violation of
any statute may recover damages, although a penalty be fixed for such
violation, merely preserves any right of action the injured person may
have, and does not give him any new right of action.

At Law. Action of trespass on the case, brought in the circuit
court of Virginia for Alleghany county by J. O. Tyler against the
Western Union Telegraph Company, for injuries resulting from neg-
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ligent delay in the delivery of a message. The defendant removed
the cause to this court. On demurrer to the declaration. Sustained.
Statement by PAUL, District Judge: '

The plaintiff in this case brought his action in the circuit court of the state
of Virginia for the county of Alleghany on the 18th of January, 1892, and it
was thereafter, to wit, on the 7th of June, 1892, removed into this court upon
the petition of the defendant company, under the provisions of the act of
congress approved March 3, 1875, entitled “An act to determine the juris-
diction of the circuit courts of the United States, and to regulate the removal
of causes from the state courts, and for other purposes,” as amended by the
act of congress approved March 8, 1887, - The plaintiff alleges that on the
25th day of September, 1891, the defendant company, for and in considera-
tion of the charges then and there paid to said defendant company at Ashe-
ville, N. C., by one J. W. Morgan, undertook and faithfully promised that it
would carry, transmit, and convey from Asheville, N. C., to the plaintiff, at
Clifton Forge, Va., the following message, to wit:

“Asheville, N. C. 25.

“To J. O. Tyler, City: Fred is badly hurt. Come at once. )

“J. W. Morgan.”
~That sald message was sent to plaintiff at Clifton Forge, Va. That it was
afterwards, to wit, on September 25th, at 5:30 P. M., 1891, received duly by
said defendant company at Clifton Forge, Va. That plaintiff was then and
there and afterwards a citizen and resident of Clifton Forge, Va., and that he
was in that place on the said 25th of September, 1891. That said message
showed on 1its face the importance of its being promptly delivered by said
defendant company to the plaintiff, but that the defendant company did not
convey, transmit, and deliver the said message to the plaintiff promptly, as it
was the duty of the defendant company to have done, but wrongfully held,
kept, and retained possession of the same until late in the following day, to
wit, September 26, 1891; whereby plaintiff was prevented from seceing his
slck son, waiting upon him, and from furnishing him speclal medical attention,
and employing learned surgeons and physicians, by whose attentions the life
of his son might have been saved, and that he was prevented from seeing
his son alive, whereby, the plaintiff alleges, he has suffered great agony of
mind, and has been unfitted for attending to his business as he was thereto-
fore able to do, has been impaired in his health and strength, and has suffered
in mind and body, to the damage of plaintiff $4,900. The defendant in this
case demurs to the declaration on the ground that an action for damages can-
not be maintained where it is based on mental suffering alone.

Benjamin Haden, for plaintiff,
Robert Stiles, for defendant.

PAUL, District Judge, (after stating the case as above) The con-
tention of the defendant is that damages for mental suffering can
only be allowed where it is the result of and connected with a phys-
ical injury. This i clearly the doctrine of the common law, and, so
far as the court is informed, there has been no departure from it
in Virginia. The court has been cited to a number of decisions in
other states which are an innovation on this well-established prinei-
ple, but a careful reading of these cases will show that the courts
rendering the decisions were compelled, in most of the cases, to seek
other grounds for their justification than the naked fact of mental
suffering from the negligence of the defendant. All of the cases cited
were actions against the defendant in this case. The result of this
class of decisions is that, if the message was such as to put the tele-
graph company on its guard as to its great importance, and thus
bring home to its notice that its failure to promptly deliver the mes-
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sage would probably result in great grief and mental suffering to the
sender or sendee of the message, then the action can be maintained
for the mental suffering occasioned by the negligent failure of the
company to deliver the message promptly. The court deems it unnec-
essary to enter into a critical examination of these cases and the rea-
soning on which their conclusions rest. The doctrine has not the
sanction of the highest state court in Virginia. The question has
never been directly presented to the supreme court of the United
States, but the question as to when mental suffering can be consid-
ered as an element in ascertaining the damages to which a plaintiff
is entitled was considered in Gilmer v. Kennon, 131 U. S, 22, 9 Sup.
Ct. Rep, 696, and in Telegraph Co. v. Hall, 124 U. 8. 444, 8 Sup. Ct.
Rep. 577. In these cases it was held that damages may be allowed
for mental suffering when it is the result of and flows from physical
injury. But this question has recently been passed upon and settled,
8o far as this court is concerned, by a decision of the circuit court of
appeals of the United States for the fourth judicial circuit in Wilcox
v. Railroad Co., 52 Fed. Rep. 264, 3 C. C. A. 73. This was an action
brought by the plaintiff to recover damages to the amount of $5,000
for “great distress of mind, anxiety, mortification, and suspense”
suffered by him in consequence of the failure of the defendant com-
pany to furnish a special train which he had contracted for, to enable
him to go to his father, who was lying in a dangerous illness. There
was also a second cause of action, which does not concern the case be-
fore the court. The appellate court took up the question “whether
an action can be maintained which claims damages for an alleged ‘dis-
tress of mingd, anxiety, mortification, and suspense’ resulting from the
nonperformance of a contract, no personal injury and no pecuniary
loss having been sustained or pretended,” and say:

“The authorities are substantially agreed on the proposition that pain of
mind, as distinet from bodily suffering, can be considered in actions for dam-
ages from injuries to the person, and for pecuniary loss and expense, or like
causes, incident to such injuries. But we know of no decided case which holds
that mental pain alone, unattended by injury to the person, caused by simple
negligence, can sustain an action. It was said In Lynch v. Xnight, 9 H. L.
Cas. 598, that ‘mental pain and anxiety the law cannot value, and does not
pretend to redress where the unlawful act complained of caused that alone.”
We think there was no error in the court below in sustaining the demurrer
in this case, and in holding that ‘in an action for the breach of a contract
damages cannot be recovered for disappointment and mental suffering alone,
there being no allegation of any other damage.’”

Counsel for plaintiff, however, contends that the negligence of the
defendant company complained of was a violation of a penal statute
of the state of Virginia, to wit, section 1292 of the Code of Virginia,
and that, under the provisions of section 2900 of the Code of Vir-
ginia, his action can be maintained. Section 1292 prescribes the du-
ties of telegraph and telephone companies, and fixes a penalty for
their failure to perform said duties, and section 2900 is as follows:

“Sec. 2000, Any person injured by the violation of any statute may recover
from the offender such damages as he may have sustained by reason of the
violation, although a penalty or forfeiture for such violation be thereby im-
posed, unless the same be expressly mentioned to be in lieu of such damages.”
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It is very evident that the purpose of section 2900 was merely to
preserve to an injured person the right to maintain his action for the
injury he may have received by reason of the wrongdoing of another,
and to prevent the wrongdoer from setting up the defense that he
had paid the penaity of his wrongdoing under a penal statute. It
cannot be supposed that in enacting section 2900 the legislature had
the remotest idea of creating any new ground for bringing an action
for damages. It was only intended to keep the subject just where
it was under the common law before the enactment of section 1292,
prescribing the duties of telegraph and telephone companies, and
fixing a penalty for their failure to perform said duties. The lan-
guage of the statute is, “Any person injured by the violation of
any statute,” etc., and we are brought back face to face with the
question, what constitutes in law the injury referred to by the stat-
ute? - -Certainly, as we have already shown above, it cannot be “dis-
appointment and mental suffering only, there being no allegation of
any other damage.” And counsel for plaintiff, as if anticipating
this, has alleged in his declaration and argued that there has been
physical suffering and injury resulting from the mental anxiety of
the plaintiff, and undertakes in his argument so to weave the two
together as to give the injuries the nature necessary for the main-
taining of this action. But. .the court thinks the sickening of the
body in consequence of anxiety of mind is too remote a result of the
negligence complained of to give the case the elements which it
should possess in order to maintain the action. As has been said
by Lord Campbell, quoted by Wharton on Negligence, (section 78:)

“1f the‘wrong and the legal damage are not known by common experience
to be usually in sequence, and the damage does not, according to the ordinary

course of events, follow from the wrong, the wrong and the damage are not
sufficiently conjoined or concatenated as cause and effect to support an action.”

The demurrer is sustained.

MARKER v. MITCHELL,
(Circuit Coart, S. D. Obio, W. D. March 24, 1893.)

1. CARRIERS OF PASSENGERS—LIABILITY—ELEVATORS.

A landlord who runs an elevator for the use of his tenants and their
visitors thereby becomes a common carrier, and is charged with the
highest degree of care which human foresight can suggest, both as to the
machinery and the conduct of his servants; and an instruction that he
owes to persons thus put completely under his control ‘“‘the highest degree
of care consistent with the possibility of injury,” while unfortunate in the
choice of words, does not misstate the law, and, being explained by the
context, is no ground for reversal.

8. BAME—SKILLFUL EMPLOYES.

A person who undertakes to run an elevator to carry passengers who
intrust themselves entirely to his care and control is charged with the
duty of providing experienced and skillful servants for that work; and
the standard of due care for an ¢levator man is that care which may be
reasonably expected of an elevator man of skill and experience.

8. New Triar—Excessive DAVAGES.

Where the verdict awards excessive damages, a new trial should be
granted, unless plaintiff consents to a remittitur reducing the amount to a
reasonable sum.

i
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At Law. " Action by Marker against Mitchell for ‘personal - in-
juries received’in an elevator operated by defendant, “Verdict for
plaintiff. Motion for a new trial. Granted, uhless plaintiﬂ consent
toa remlttltur ‘ } ;

W.H.J ackson, for plamtiff
C D Robertson and Chas T. Greve, for defendant.

TAFT Clrcult Judge This case has been twice tried. The first
trial resulted in a verdict for the defendant, and was set aside
by the court on the ground that it was against the weight of the
evidence. A second trial has resultéd in a verdict for $2,250. A
motion is now made for'a new trial on three grounds: First. That
the court charged the jury, with reference to Mitchell’s obligation
in runmng an elevator for the use of his tenants and their visitors,
that it was his duty to use reasonable care, under the circumstances,
to preserve their lives and limbs, and that reasonable care, in view
of the fact that passengers put themselves completely within the
control of Mitchell and his employes while on the elevator, required
a very high degree of care; “the highest degree of care consistent
with the possibility of injury.” Second. A new trial is asked on
the ground that the court charged the jury that Mitchell was
obliged to employ a careful and skilled elevator man, and that the
standard fixed for the due care of an elevator man was that care
which the jury would expect as reasonable from a careful and
skilled elevator man. Third. It is said that the damages are
excessive. ‘

On the first point I am of opinion that the langnage used by
the court was not fortunate. The highest degree of care consist-
ent with the possibility of injury is rather a blind expression, but
it seems to me that it was sufficiently explained by the context in
the charge, and that it did not, therefore, mislead the jury. “Con-
sistent with the possibility of injury,” as thus explained, meant
“commensurate with or proportionate to the possibility of injury -
in the use of the elevator.” The theory of the court was that the
liability of Mitchell in the running of a passenger elevator was the
same as that of a common carrier, and the standard for a common
carrier ig the hlghest degree of care which human foresight can
suggest. This view is sustained by the case of Goodsell v. Taylor,
a decision of the supreme court of ‘Minnesota, reported in 42 N. W.
Rep. 873, and by the case of Treadwell v, Whittier, a decision of the
supreme court of California, reported in 22 Pac. Rep. 266. It is
contended that such a rule applies to the machinery used, but does
not apply to the conduct of the employes. of a common carrier. No
case has been cited which makes this distinction. On the con-
trary, the opinion of the supreme court of the United States in
Stokes v. Saltonstall, 13 Pet. 181, considered in connection with the
facts of that case, seems to refute the contention.

Secondly. I think it should be, and is, the rule of law that, where
a person undertakes to run an elevator which is to carry passengers
who intrust their bodies entirely to his care and ¢ontrol, he shall
provide careful and skilled operatives to discharge the obligation
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thus assumed. I therefore think that the court properly defined
the standard of due care for the elevator man.

Finally, as to the question of damages. I believe that the dam-
ages are too great. It seems clear to me from the evidence that
the injury does not justify the amount of the verdict. For that
reason I shall grant a new trial, unless the plaintiff will consent
to a remittitur of enough to reduce the verdict to $1,500; other-
wise the motion for a new trial will be granted.

W. & H. M. GOULDING, Limited, v. HAMMOND et al
(Circuit Court of Appeals, Fifth Circuit. February 6, 1893.)

No. 52.

1. WriT oF ERROR—REVIEW—DECISTONS OF LAW AND FaCT.

Where all evidence as to a contract is in the shape of letters and tel-
egrams, and by agreement of counsel all questions as to the construc-
tion thereof are submitted to the court, which instructs the jury to re-
turn a verdict, such instruction must be considered as based entirely
upon the construction of the contract as a question of law, and is sub-
Ject to review like any ruling upon questions of law; and the proceeding
is not the same as a trial by the court under Rev. St. § 700.

2, CONTRACT—CONSTRUCTION—TELEGRAMS.

Plaintiffs, having the option to require delivery any time from June 1st
to September 30th of a cargo of phosphate rock sold by defendants, on Au-
gust 21st wired defendants to “please extend time for delivery of rock until
November 1st. Telegraph reply.” Held, that this was only a request
to allow plaintiffs the option of taking the cargo in October, and did not
give defendants reasonable grounds to believe that plaintiffs intended to
abandon their rights under the original contract to require delivery be-
fore the end of September. 49 Fed. Rep. 443, reversed.

8. BAME—DEFINITIONS,

The word “extend” means “to enlarge, prolong, expand, siretch out,”
and is not synonymous with “postpone,” which means “to defer, to put
off, to place after or beyond something else.”

4. SAME—PROPOSAL BY TELEGRAM—ACCEPTANCE.

Where the plaintiff makes a proposal by telegram, with request to re-
ply by telegram, and the defendant replies by a telegram which contains
no acceptance of the proposal, but a new proposal, and no notice that
a letter is to be written, the plaintiff may treat his proposal as rejected,
although a letter subsequently arrives accepting plaintiff’s proposal.

In Error to the Circuit Court of the United States for the Eastern
Division of the Southern District of Georgia.

Action by W, & H. M. Goulding, Limited, against Hammond,
Hull & Co. for breach of contract. The circuit court gave judgment
for defendants. 49 Fed. Rep. 443. Plaintiffs bring error. Re-
versed.

Statement by LOCKE, District Judge:

The plaintiffs, residing and doing business in the city of Dublin, Irelang,
through T. V. Kessler, their agent at Baltimore, made a contract with the
defendants, Hammond, Hull & Co., of Savannah, Ga., as follows:

' “Savannah, Ga., 28th of May, 1889.

“Sold to Messrs. W. & H. M. Goulding, (T. V. Kessler, Agt.,) of Dublin, Ire-
land, for account of Messrs. Hammond, Hull & Co., a steamer cargo kiln-
dried river phospate rock, as follows: -



