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upon theresults of the litigation. The order given by Judge Billings,
making the provisional allowance, in 1890, goes far to show that hi->
construction of the agreement was that the fee was to be contin-
gent, at least so far as to depend upon the final judgment in the case.
Mills' construction of the agreement evidently was that the fee was
to be a contingent one; and the circumstances of the case all point
to the same conclusion, because '::Urs. Gaines was notoriously in-
volved, if not insolvent, and her counsel well understood that the
payment of fees in that case depended upon success,-no recovery,
no fee. If the proper construction of the contract is that the fee
was to be contingent, then the evidence in the record seems to sus-
tain the master's report beyond any reasonable question. On the
other hand, if the agreement between the parties, properly con-
strued, contemplated a fixed, definite fee to Mr. Mills, payable with-
out reference to the result of the suit, upon a quantum meruit,
then, considering the evidence, together with the fact of the circuit
court's indorsement, we are unable to say that the amount al1<nved
by the decree appealed from is excessive to such a degree as would
warrant a reversal, based, as such reversal must be, largely on our
individual opinions.
Appellate courts are generally not disposed to disturb the findings

of lower courts in the matter of compensation for services of tJ:'Us-
tees, solicitors, receivers, and masters rendered in the of'lit-
igation in said courts, w:p.etherbased on.findings of masters or ver-
dicts of juries, unless injustice clearly appears, for the reason that
the court below should have considerable latitude of discretion on
the subject, since it has far better means of knowing what is just
and reasonable that an appellate court can have. See Trusteesv.
Greenough, 105 U. S. Cowdrey v. Railroad Co., 1 Woods,
34:1; Head v. Hargrave, 105 U. S. 45.
As to the allowance of interest from judicial demand, complained

of in the third assignment of error, we need only notice that at that
date, April 22, 1891, the amount of the decree in favor of Mrs.
Gaines against the city of New Orleans was definitely ascertained.
was then, or very soon after, exigible, and was bearing interest at the
same rate as allowed in the Mills decree.
For all of these reasons, we are of the opinion that the decree of

the circuit conrt should be affirmed, and it is so ordered.
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(Circuit Court, W. D. Texas, Austin Division. March 21, 1893.)

No. 2,219.
1. ALIENS-NATURALT7:ATION-HuSJ1AND .\I'D WIFE.

A citizen of Illinois, who entered the military service of Texas,'as !.
volunteer; in her war of independence, after the adoption on Novenibet· 7,
1835, by the convention, of the declaration promising citizenship and, dona-
tions of land to volunteers, and who died in her service in 1836, became· a
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citizen of wife's citizenship followed his, although she never
came' to

I. DESCENT DISTRIBUTION-TEXAS BOUNTY LANDS.
By an.act passed Febru&.ry 13,1858, the Texas legislature authorized

the lssuhig of a land certificate to such volunteer, by name, and his heirs
and assigns, for services rendered In the army. .Held, that the question of
heirship to the land was governed by the law of descent and distribution
in force at the time of the volunteer's death•

.. SAME-COMMUNITY PROPERTY.
The property Rcquiredunder the above grant was the community proper-
ty of the volunteer and his Wife, n.nd not the separate estate of the former.
!\lxon v. Oattle 00., 19 S. W. Rep. 560, 84 Tex. 408.

&. SAME-PATENTS-INCEPTION OF TITLE.
The passage of the above act, granting the certUicv.te, was in fulfillment

and discharge of the state's pre·e:x!sting obligation to the volunteer; and
hence the right to bounty lands did not originate with the act granting
a certificate, bnt the volunteer's title had Its inception during his lifetime,
although the patent wns Issued after his death.

S. BAMlll-OC>MMUNITY PROPERTy-RIGHTS OF SURVIVOR.
In the absdnce of debts and all other proper charges against the com-

munity estate, upon the death of one of the spouses a one-half interest in
the community property vests absolutely in the survivor, and the remain-
ing halt passes to the heirs of the deceased.

I. SAME-EQUITABLE INTERES'l"
The Interest which, the volunteer's· wife acquired in the community

property was of an equitable nature, the legal title to the whole having
passed to the husband. Hill v. Moore. 62 Tex. 610, followed.

'1'. SAME-WHO ARE LAW.
Under the Spanish laws in force lil Texas in 1836, a wife could not be

heir to her husband, and' under no circumstances could succeed to his
separate property, ex.ccpt to the marital one fourth when necessary as a
rellnf against poverty.

8. FEDERAL COURTS-LEGAL AND EQUITABLE CAUSES. .
In the federal the di stinctlon between legal and equitable pro-

ceedings is strictly' maintained, and the action of trespass to try title
cannot be sustained upon an equitable· title, but the' party must seek her
remedy in a court of equity.

At Law. Action by Augusta Kircher against R. G. Murray a.nd
others to reco;ver land. On exception to the answer. Exceptions
ovelTuled.
West & Cochran and Floyd McGown, for plaintiff.
D. W. Doom, for defendants.

MAXEY, District Judge. Suit at law in the ordinary form of tres-
pass to try title is brought by plaintiff to recover of defendants 433
acres of land. The questions submitted to the court for determina-
tion arise upon exceptions interposed by the plaintiff to the following
answer of defendants:
"Now come the defendants in the above-styled cause, and, for answer to

the plaintiff's petition, say that plaintiff ought not to recover in this behalf,
for that the plalntiff has no title to or right of possession of the land de-
scribed in her petition, in this: that the land in cQntroversy in this suit was
loeated and surveyed under and by virtue of unlocated balance certificate
No. 20/160, being a balance of certificate No. 31/201, which issued on the
20th day of February, 1874, in lieu of certificate No. 224, which Issued to
.Gustavus .Bunson on Ka.rch 14, l8oo,upon the certificate of Edward Olark,



KIRCIIER .t'. MURBAY. 6151

commissioner of cll,llms dated Septlltnber 11. 1'858; and No 4/13,
this certificate being given to Gustavus Bunsonm accordance with an act of
the legislature of the state of Texas·, dated February 13, 1858, wWch act
provides that 'the commissioner of claims be; and he is hereby, autholized
to issue the following named land certificates, that is to say: • • • Gus-
tavus Bunson, 960 acres, bounty for service in army, 1835-1836,' etc., and said
land was patented to 'Gustavus Bunson; Ws heirs or assigns,' July 14, 1876.
That said Bunson died, intestate and without issue, in Texas, in February,
1836, in the service of the Texas army, under the command of Col. Grant
or Johnson, and the plaintiff, Augusta Kircher, was his wife at the time of
his death, and had been his wife since 1834; and the plaintiff claims that she
is heir at law of said Gustal'US Bunson, and inherited Ws said right acquired
as aforesaid to 960 acres bounty lands; and that said bounty land warrant
became her property on its issuance, as aforesaid; and that the patent Is-
sued thereon, as aforesaid,· vested title to the land in controversy in her;
but the defendants say that If the plaintiff would have been the heir of said
intestate had she been a citizen of Texas or Mexico at the time of said Bun-
son's death, (wWch is not admitted, but denied,) that the facts that Gus-
tavus Bunson was not a citizen of Mexico when plaintiff married U1 the year
1834; that he was then a resident citizen of the county of St. Clair, in the
state of Dllnois; and that he left there on, to wit, the -- day ot Sep·
tember, A. D. 1835, to go to Texas, to offer his services us :t tmrgeoll to the
'.rexas revolutionary army, nor was she (the plaintiff) then a citizen of Mexi-
co, but was a citizen and resident of St. Clair county, ill., and an alien to
Mexico and Texas; that she never came to Texas or Mexico, and never
was naturalized as a citizen of Texas or Mexico,-wherefore defendants say
that, at the time of the death of said Bunson, the plaintiff was an alien
as to Mexico and Teocas, and was incapable of inheriting the right to land
wWch her husband had acquired by reason· of his service and death as a
soldier, as hereinbefore stated, and the fact that she ceased to be an alllm
in 1846, by the annexation of the republic of Texas to the United States
of America, she being then, and having been since 1834, a citizen of
the state of Illinois. could not operate to confer any right on her as an heir
unless she had been qualified to become an heir of Buns(}n at the time of
his death, and when descent, of the right in virtue of wWch the land Is
titled, was cast.
"(2) And, further answering in this behalf, the defendants say that if those

who were aliens at the time of the death of said Gustavus Bunson, but who
would have been his heirs if they had then been citizens of Texas, were eon-
titled to said bounty warrant and the lands located and patented thereby,
,vet the plaintiff bas no title, for that prior to the death of said Gustavus
Bunson Illil father had died, but not Ws mother, and the said Gustavus
Bunson, who died without issue, left surviving him at the time of his death
his mother, Charlotte Bunson, and only two brothers, Carl and George, and
no half-brother or half-sister or descendants of such; that said Charlotte Bun-
son and Carl Bunson were citizens of the empire of Germany at the death
of Gustavus Bunson, and remained such until their respective deaths; that
George Bunson was a citizen of the state of Illinois at the time of the death
of GustaVU!l Bunson, and remained such until his death; that Carl Bunson
died April 2, 1839, leaving issue· who have ever since remained citizens of
the empire of Germany; tltat Charlotte Bunson died December 2. 1847, leav-
ing George Bunson and the issue of Carl Bunson surviving her; that George
Bunson died during the year 1872, leaving issue surviving him, and the de-
fendants have a regular chain of title from all the issue of Carl Bunson and
George Bunson down to the defendants,-wherefore the defendants say that
the legal title to the land in controversy is vested in them under the patent
issued for the land in controversy to Gustavus Bunson; that, under tho
Spanish law in force in Texas when said Gustavus Bonson died, Ws surviv-
ing wife was not the heir of either the separate property of the husband or
his intnrest in the community property, whether there was issue of the mar-
riage or not. And the defendants further Sl\Y that, if the right to lands ac-
quired by said Gustavus Bunson was community property between him and
his safd wJfe, (wWch is not Mmltted, but denied,) that the legal title to the
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wllple of the land In CQntrovel'BY waa vested by said patent in the heirfl
(l1¥!tavus' Bunson, and the plaintUr cannot maintain her' calIse of actic,1)

on an equitable interest in. the land in controversy growing out of
heX; community rights, if any she ever had.
. "(3) And the defendants, further answering in this behalf, say that plaintiff
oughtn9t to.have, or maintain her .said suit against these defendants because
of. any intere!jlt she may have been entitled to by reason of the fa<!t that she
was tllewife of Gustavus Bunson, for that she never came to '.rexas, or set
uP any claim to the rights acquired by her said husband, and never paid any
taxes on the land in controversy, or otherwise gave notice of her claim, and
the defendants, more than forty years after the death of said Gustavus Bun-
son, in good faith and without notice .of plaintiff's claim now asserted, and
without notice that Gustavus Bunson, was ever married, purchased the land
in controversy from the, said issue of,Oarl Bunson and the said issue of
George Bunson, paying full value therefor, and receiving good and sufficient
deeds 'therefor; that said issue of Carl Bunson and George Bunson were
vested· with the legal t4tle. to the land lncontroversy by virtue of said patent
to ;the ;!fairs of GustltYUS Bunson" and neither said patent nor the bounty
land warrant op which it was issued contained any fact which should have

inquiry as to said Gustavus Bunson having ever been a
man; that the commissioner of claims of the state of Texas treated

sal,ll Jilimson as a !;lingle man, by issuing to his heirs a land head-right certifi-
clltetor. oply one third, ot. a league. 'Wherefore defendants pray that plaintiff

by .her suit, and that defendants should be adjudged
togp and recover of, the plaintiff all· costs in this behalf expended."

The. exceptions are· as follows:
i .::i ::.

appears from. said answer that in February, 1836, when he was
ldlled,; Gustavus BUJ1.Sonwas a resident citizen of the republic of Texas,
anf.l.left surviving hiD;\.his widow, Augusta (Bunson) Kircher, plaintiff in
tllis,sw,t, ,whose residence, in contemplation of law, was with her husband,
Gustavus Bunson, in the republic of Texas; and, it further appearing from
said apswer that said. Gustavus Bunson left no relations Who could take
under, the Spanish law,his heirs being aliens, the plaintiff in this suit, under
the Spanish law, became his heir, and as such is entitled to recover the
land in controversy. Wherefore she says that so much of said answer as sets
111' heirship of deflmdants and alienage of this plaintiff is insufficient, and
ought to be stricken out.
"(2) .. So much of defendants' answer as sets up that plaintiff's claim is an

eqllitable title ought to be IiItricken out, because, as appears from said answer,
Gustavus Bunson died leaving plaintiff as his surviving wife; and, under the
law ill force, plaintiff's community interelilt vested in her absolutely, as a
legal title,as much as though she had been an heir, and taken by descent.
"(3) So' much of defendants' answer as .sets up the plea of innocent pur-

chaser for value, and notice of plaintiff's title, in behalf of defend-
ants, is .insufficient, and ought to be stricken out, beclluse-l!-'irst. The

title to the land in controversy is in plaintiff, as the heir of G, Bunson,
deceased,. Second, If the title to the entire tract is not in plaintiff, then,
sh,e haying I'\urvived her husband, the legal title to one half the land, her com-
muriity therein, prior to his death, vested in her absolutely, and
neither the legal nor apparent title was in these defendants. Third. Said
cf>fp 71,lle isenforceable,and can be deterrpined only by the rules applicable to
the rights of a bona fide purchaser, as prescribed in courts of equity, and can·
not properly be pleaded as a defense upon fue law side of the docket of this
l;lonorable. court."

I
l.,;Uis lawthat the" plaintiff cannot, in a suit of this

characteIl, rely upon the weakness of the title of her adversary, but
she must recover, it at all, upon the strength of her own title.
,2. The status of 'heirship, as the question affects the plaintiff and
the mother and two Jmrviving brothers of Gustavus Bunson, is fixed
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by the laws b force at the date of Gustavus Bunson's death. Their
capacity to take as heirs is measured and governed by the laws of
descent and distribution in force at that time. Lee v; Smith, 18 TeL
142; Goodrich v. O'Connor, 52 Tex. 375';, Hornsby v. Bacon, 20 Tex.
556.
3. At the date of Gustavus Bunson's death, February, 1836, he

should be regarded as a citizen of Texas, under a liberal interpreta-
tion applied to the eighth subdivision of the "Declaration of the Peo-
ple of Texas in General Convention Assembled," adopted November
7,1835. That subdivision is in the following language: "(8) That she
will reward, by donations in land, all who volunteer their services in
the present struggle, and receive them as citizens." 4 Sayles' St.
Tex. p. 138. The averments of the answer are that Bunson left illi-
nois for Texas in September, 1835, to offer his services as a surgeon in
the Texan army, and that he died in the service, in February, 1836.
The meaning of the averment plainly is that Bunson was a volunteer
in the service of Texas at his death; and the eighth declaration of the
general convention should be so construed as to confer upon him the
rights of citizenship. Gustavus Bunson being at the date of his death
a citizen of Texas, the plainti:l;f, who was then his wife, was also, in
contemplation of law, a citizen of the republic, notwithstanding she
resided in lllinois. Republic v. Young, Dall. Dig. 466; Russell v.
Randolph, 11 Tex. 460; Clements v. Lacey, 51 Tex. 150.
It is insisted by counsel for the plaintiff that the mother and broth- .

ers ofGustavus Bunson, who were aliens at the time of descent cast,
and who never in fact became citizens of Texas, were not capable of
acquiring by inheritance the estate of Gustavus, because of their
alienage; and this contention is supported by Holliman v. Peebles,
1 Tex. 673; Yates v. lams, 10 Tex. 168; Blythe v. Easterling, 20 Tex.
565; Hornsby v. Bacon, ld. 556; Warnell v. Finch, 15 Tex. 164; Mc-
Gahan v. Baylor, 32 Tex. 790; McKinney v. Saviego, 18 How. 235;
Middleton v. McGrew,23 How. 45. Contra: Sabriego v. White, 30
Tex. 576, dissenting from McKinney v. Saviego, supra; Hanrick v.
Patrick, 119 U. S. 156, 7 Sup. Ct. Rep. 147; Settegast v. Schrimpf,
:35 Tex. 323; Andrews' v. Spear, 48 TeL 567; Hanrick v. Hanrick, 54
'Tex. 101, 61 Tex. 596, and 63 Tex. 618. See, also, Hammekin v. Clay-
ton, 2 Woods, 336; Williams v. Bennett, (Tex. Civ: App.) 20 S. W. Rep.
856; Phillips v. Moore, 100 U. S. 208; Airhart v. Massieu, 98 U. S.
491. Whether the disposition of a particular case should be con-
trolled by Yates v. lams and others of that class, or by the later
,cases cited, as in conflict therewith, involves a problem of difficult
solution, when, as in the present case, aliens, who never become citi-
zens of Texas, claim under a volunteer soldier, who died in the service
prior to the adoption of the constitution of the republic, 'March 17,
1836, and' previous to the Declaration of Independence, March 2, of
that year; The conclusion reached by the court, however, on other
.ital issues of the present controversy, combined with the admitted
principle that the plaintiff must maintain her cause on the inherent
strength of her own title, whether that of defendants be valid or void,
renders it unnecessary to pass definitely, upon the question in this
:suit; but my inclination is in the direction of holding that themother
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and .brotllers of Bunson should. nqt be.debarred from the inheritance
they were aliens. . ," .

4. As Texas and the what in-
terest did plaJntllf acquire in the land in controversy? Before giving
a direct answ-el' to' this the true character of the property
itself must be determined. Was it the community property of Bun-
son and wife, or did it form part of Bunson's separate estate? The
certificate which issued to Bunson is known as and termed a "bounty
warrant," and the land surveyed and patented by virtue thereof as
"bounty land." Todd v. Masterson, 61 TeL 622. The act of 1858, in
terms, authorized, as before obseried, a certificate to issue to Bunson
for "960 acres bounty, for service in 1836." The passage of the act
of 1858 was in fWfillm.ent and discharge of a pre-existing obligation
resting upon the state in virtue of laws enacted prior to the time the
volunteers entered the service of the republic, or contemporaneously
therewith; and that act was but a reacknowledgment of the prior
rights of such volunteers. See v. :a:erndon, 33 Tex. 710.
The eighth subdivision of the declaration of the general convention,
adopted NoveDlber 7, 1835, above referred tO,first offered a donation
in lands t6 induce persans to volunteer in the service; and, while it
is difficult to indicate the precise legislative act under which Bunson
was originally entitled to 960 acres of bounty lands, it is thought
that his right thereto may have had its origin in sections 5 and 10 of
the ordinance of December 8, 1835, which illustrates the good faith
. of the struggling repUblic in making the promise of donations of land
to volunteers, as embodied in the eighth subdivision of the declara-
tion by the general .convention. 1 Pasch. Dig., arts. 4037·-4039.
See, also, articles 4057, 4058. It is thus seen that Bunson's right to
bounty lands did not originate with the act of 1858, but is clearly
traceable to pre-existing laws, which, upon familiar principles, should
be held to. co;nstitute a contract between the gOvernment and the vol-
unteer who availed himself of the benefits of their provisions.
This of the question was doubtless present in the mind of Mr.

Justice Gaines when he prepared the opinion in Nixon v. Cattle Co.,
84 Tex. 408, 19 S. W. Rep: 560. In that case the question was
whether a bOunty warrant, and the land thereby patented, formed
part of the community estate. The learned justice clearly draws the
distinction between a right to land acquired by onerous title and a
pure donation; and holds that the bounty land was the common prop-
erty of husband and wife. In Nixon's Case (at pages 410, 411, 84
Tex., and page 561,19 S. W. Rep.) it is said by the court:
"The face of the certificate Indicates that it was granted by virtue of the

section. of tlle ordinance of December 5, 1835, passed at San Felipe.
That section offered a bounty of 320 acrJ:!s' of land for volunteers In the
auxiliary corps for three months' service. Pasch. Dig. art. 4039. The right
acquired by virtue of that ordinance WIlS clearly acquired by 'onerous title,
and belonged to the and his wife.as common property, provided he
had a wife at the time of the acquisition. The donations granted to those
who participated In the 'battle of San Jactnto and to others by the act of
December 31, 1836, were not in discharge of any legal obligation, but were a
gratuitous bounty by the republic in grateful recognition tor
services which had. already been reJldered. The latter are properly held the
.separate propertY of the grantees. Amesv.Hubby, 49 Tex. 701$."
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But it is said by counsel for defendants that the decision in Nixon's
Case is predicated upon 80 misapprehension of the Spanish law as i1l
existed in 1836, and is in conflict with Ames v. Hubby, supra, and
Fisk v. Flores, 43 Tex. 340. When the two cases last named are
carefully considered, the conflict is regarded as apparent, rather than
real. Thus, Mr. Justice Moore, in Ames v. Hubby, seems to imply
that a grant made to one of the spouses during marriage, in fulfill-
ment of an antecedent promise, would not be the separate estate of
the grllntee. After defining community property (49 Tex. 710) to be
"that acquired by husband or wife by onerous title, while that which
is acquired by either of the spouses by gift, devise, or descent is the
separate property of the heir, donee, or devisee," he proceeds:
"Now, the very language ot this statute imports a direct gift. It was not

!I. grant in fulfillment of an antecedent promise or undertaking, as was the
tact in the ClUIe ot Goldsmith v. Herndon, 33 Tex. 705."
There was no previous obligation on the part of the state to donate

lands to those who participated in the battle of San Jacinto, and
the grant construed in Ames v. Hubby was therefore a mere gratu-
ity for meritorious services rendered, and properly held to be the sep-
arateestate of the donee. In Ames v. Hubby, Mr. Justice Moore has
this reference to Fisk v.Flores:
"Rut even had the grant ot these certificates been made to remunerate those

to whom they were issued tor services rendered, they would still be separate
property of the donee. In the case of Fisk Y. Flores, 43 Tex. 340, we had
occasion to examine this subject somewhat at length, and we found it laid
down by the highest authority that a donation in remuneration or compensa-
tion tor services by one of the spouses is not a part ot the community prop-
erty. Says Eschriche, [Diccionario de Legislaclon, p. 367:] 'Remunerative
or compensatory donations which are made to one of the consorts for his or
her individual merits form no part of the community estate;' and that which
the husband acquires by military service, and the rewards bestowed upon
him by the government tor such services, is his separate property."

It may be easily understood how a donation in remuneration or
compensation for services rendered by one of the spouses, and how
property acquired by the husband as a reward for military service,
are the separate estate of the donee, when there was no prior con-
tract between the parties for remuneration, and no previous obliga-
tion resting upon the donor to make the donation or reward the sol-
dier; and it is believed that, when this distinction is observed, there
will be found to exist no real conflict between the authorities. It is
upon this principle, it is thought by the court, that grants made by
the king of Spain to one of the spouses were held to be separate prop-
erty, (Frique v. Hopkins, 4 Mart. [N. S.] 212;) and that certain Mexi-
can grants made to the husband in California, prior to her admission
as a state of the Union, were 90nstrued to be simple donations, and
therefore no part of the community estate, (Scott v. Ward, 13 Cal.
459.) In this connection it may be noted that the courts of this state
have uniformly regarded lands patented by virtue of head-right cer-
tificates, (parker v. Chance, 11 Tex. 513,) lands acquired by the hus-
band through the grant of pre-emption, (Allen v. Harper, 19 Tex.
501,) and grants of land to married men under the colonization laws
(yates v. Houston, 3 Tex. 433; Wilkinson v. Wilkinson, 20 Tax. 237)
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a,s community property. It is a fundamental proposition, says Mr.
Justice Moore, in Ames v. Hubby, supra, "that community property
is that acquired by husband, or wife by onerous title." See, also,
Scott v. Ward, supra; Johns. Oivil Law, margo p. 57; Schm. Civil
Law, p. 13, C. 14, § 1; Yates v. Houston, supra; 5 Nov. Ree. tit. 4,
law 11, bk. 10; 2 Alvarez, 109; 1 White, Recop. p. 61; Wilkinson
".Wilkinson, supra. "By 'onerous title' was meant," says the court
in SCQtt V. Ward and Yates V. Houston, "that which was created by
valuable the, payment of money, the rendition of
services, and the like,-or by the performance of conditions, or pay-
ment of charges to the property was subject!'
Referring to bounty warrants and bounty lands, Mr. Justice Stay-

ton, in Tpdd v. Masterson, supra, saYl:! they were properly so termed,
"for the lands ,were 'a premium offered or given to induce men to en-
list into the public service;' an extra compensation offered by the
government to those persons who should enlist and faithfully dis-
charge the duties of a soldier in the war then pending!' By Mr.
Bouvier,"bounty" is defined to be "an additional benefit conferred
upon, or' compensation paid to, a class, of persons. J:t. differs from a
'reward,' which is usually applied to a sum paid for the performance
of some'specific act to some person or persons. It mayor may not
be a part of a contract. Thus, the bounty offered' a soldier would
seem: to be a part of the' consideration for his services." The bounty
offered by the ordinances mentioned, to induce persons to serve in
the armyof·Texas formed part of the consideration to be paid for
their service, and the republic was in' honor and duty bound to ful-
fill her part of the contract when the volunteer had discharged the
duty dey.olving upon him. ,The bounty warrant, therefore, and the
bounty, lands granted to Bunson by the state, were not a mere dona-
tion for meritorious services performed. They were issued and
granted in the discharge of a solemn obligation imposed by laws an-
tedating by the period of 23'years th.e act of 1858, and constitute a
part of the common property of Bunson and his wife, the plaintiff
herein. '
The land forming part9f the community estate, the question re-

curs, what interest did the.plaintifi acquire therein upon the death of
her husband? It is unnecessary to refer to Spanish authorities or the
decisions of our own courts in support of the well-accepted proposi-
tionthat, in the absence of debts and all other proper charges against
tb,e community estate, upon the deaijh of one of the spouses, a one-
half interest in the community property vests absolutely in the sur-
vivol;', and the remaining half passes to the heirs of the deceased.

plaintiff, therefore, Wf\.s entitled, at Bunson's death, to one half
of the land in controversy, by virtue of her community right. Did
she, or could she under any circumstances, assuming that her husband
left neither descendants, nor collateral relations capable
of taking as heirs, inherit, nnder the, Spanish law then of force, the
remaining half of the community, which at his death fQnnedpart of

separate estate?- . After giving this question attentive con-
sideration, the conclusion by me is that the adjudications of
the Texas conrtlil resolv,e it against the right of the wife to inb.erit her
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husband's estate. Under some circumstances she succeeded to the
marital fourth. But that feature of the present case may be elimi-
nated, as the claim of plaintiff is not asserted to the fourth "as a re-
lief against poverty." She claims the right to take the separate es-
tate of Bunson (the other one half of the community remaining at his
death) as his heir. In Babb v. Carroll, 21 Tex. 771, the supreme
court, speaking through Mr. Justice Hemphill, says:
"L. X. The law Rec. 1, tit. 22, lib. 10) declared that, where thel'e

were no heirs, ascendants or descendants, the property of the deceased
should go to the treasury. 'fhere were previous laws which secured the sur-
viving husband or wife in the succession of the deceased, under certain con-
tingencies. The law (Nov. Rec. 11, tit. 2, lib. 4) of the Fuero Jurgo, which
gave the inheritance to the surviving husband or wife when there were no
other relations of the deceased to the seventh degree, and the law (6 Nov.
Rec. tit. 13, pt. 6) by which the surviving husband or wife succeeded to the
estate, when there were no relations within the tenth degree. But these laws
were, bycomD;lentators generally, supposed to be impliedly repealed by the
law above recited from the Recopilacion, although some were of a different
opinion, on the ground that the terms of the law in the Recopilacion were
general, and did- not refer specifically to the former laws on the rights of sur-
viving husbl!,l1d or wife under those laws. The received opinion of com-
mentatorshasbeen held as the rule in Texas, namely, that under the
Spanish law the surviving husband or wife. under no circumstances, succeeded
to the whole, estate of deceased, as his heir, and only to the marital fourth
when necessary, as a relief against poverty."

In Van Sickle v. Catlett, 75 Tex., at page 409, 13 S. W. Rep. 31, .the
rule announced in Babb V. Carroll is approved in these words: "At
the time William G. Logan died. his wife did not inherit his estate."
Referring to the facts of that case, it will be seen that Logan died in
the year 1835.
But the plaintiff's counsel insist that the rule is otherwise declared

by the supreme court of thil!l state in Hill v. McDermot, Dall. Dig.
419, and by the supreme court of Louisiana. A reference to Hill V.
McDermot will conclusively demonstrate that a decision of the ques-
tion was wh,olly unnecessary in that case, and that the judgment of
the court wali! based altogether on other grounds. Furthermore, the
court did not decide it, nor intend to decide it. What is said by the
court in that case upon the point is in the nature of a query, with a
brief citation from Partidas subjoined, and is embodied in the follow-
ing extract from the opinion; (page 423:)
"Whether he [referring to the husband] died testate or intestate, or with or

without a devisee or heir, was not shown; and whether the witness was or
was not mistaken as to kJiowledge of ownership can alone rest on supposition
and conjecture. If Sledge died without an heir of any class, under the Spanish
law,....tt, too, no one had obtained administration of the succession,-in the
absence of any proof showing .that the husband had had the sole right, was
not his widow the sole heir and owner, and entitled to sue for restoration?
'If no relation exist, [such as might inherit,] and the deceased leave a
legitimate wife, she will inherit the whole of his estate; and we say that
the husband will inherit from his wife in like circumstances.' 2 Partidas,
1101, 1102."

A number of decisions of the Louisiana supreme court have been
examined; but they appear to be founded upon the Code of that state,
and not upon the Spanish law, and hence they can scarcely be said
to have application to the present subject of discussion. The opinion

Y.54F.no.4-40
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<lfthe distinguished jurist, Chief Justice Hemphill, in Babb v. Carroll,
with its subsequent approval by the supl'eme court in 75 Tex. and 13
S. W. Rep., should be regarded as decisive of the question by courts
sitting in this state. In support of it, however, reference will be
made to two additional authorities. In Schmidt's Civil Law of Spain
and Mexico (page 259, c. 1, art. 1212) it is said:
"The intestate heirs are (1) descendants; (2) ascendants; (3) collateral; and,

wanting all these, (4) the public treasury."
"When there are no descendants nor ascendants, eithe.r legitimate or natural,

and no collaterals within the tenth degree, Incluslve, the treasury Inherits ab
intestato." ld. p. 270, art. 1266.
Upon the same point Judge Johnston says:
"In default of descendants, ascendants, and collateraJs, the crown or

(la real camara) succeeds to the property of an Intestate.".Johns.
(JivU Law, margo p. 121.
The plaintiff, therefore, was not an heir of her husband, and did not

inherit his estate.
5. The plaintiff acquired a real, beneficial interest in and to one

half of the land in controversy by virtue of her community rights;
but the interest and title thus· acquired were equitable. 'the legal
title to the land passed by the patent to Gustavus Bunson. This
principle is so well established by the more recent decisions of the su-
preme court of this state that the court will cop:tent itself with a
mere reference to the authorities. Hill V. Moore, 62 Tex. 610; Ed-
wards v. Brown, 68 Tex. 329, 4,13. W. Rep. 380, and 5 S. W. Rep. 87;
Pattyv. Middleton, 82 Tex. 586,; 17 S. W. Rep. 909. See Gould v.
West, 32 Tex. 349; Rev. Elt. Tex. art. 3961; 1 Pasch. Dig. art. 4288.
6. In this court, "wheJ;'e the distinction 1;>etween legal and equitable

proceedings is strictly maintained, and remedies ,afforded by law and
are separately pursued," the action of trespass to try title

"can only be sustained upon the by th,e plaintiff of the
legal title." Gibson v. Chouteau, 13 Wall. 92; v. Sherwood,
, 124 U. S. 74,8 Sup. Ct. Rep. 429; Redfield V. Parks, 132 U. S. 239, 10
Sup. Ct. Rep. 83; Shierburn v. De Cordova, 24 How. 423; Johnson v.
Christian, 128 U. S. 374, 9 Sup. Ct. Rep. 87; Bennett v, Butterworth,
11 How. 669; Bagnell v. Broderick, 13 Pet. 436; Hooper v. Scheimer,
23 How. 235. The plaintiff, having only an equitable title to one half
the land in controversy, and no claim whatever to the remaining half,
<lannot maintain this suit. Her proper forum is a court of equity.
For the reasons assigned, the first and second exceptions to the an-

swer will be overruled; and, as a decision of the questions discussed
disposes of every material and practical issue in the case, the third

will be formally overrilled, without passing upon the
points therein raised. Ordered accordingly.
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McELWEE v. BRIDGEPORT LAND & IMPROVEMENT CO.
(Circuit Court of Appeals, Fifth Circuit. :March 6, 1893.)

. No. 98.
1. ApPEAL-HARMLESS ERROR-INSTRUCTIONS.

If a charge directing a verdict for the defendant is justified, the refusal
of the court to give certain special charges is of no consequence, and
need not be considered by a reviewing court.

2. CONTRACTS-BREACH-REMEDIES.
A party to a contract, who is prevented or excused from fully per-

forming it by the conduct of the other party, may treat the contract as
broken, 'and sue, at his election, either for damages and loss of profits, or
for the value of services already performed, as upon a quantum meruit.

8. SAME-DAMAGES-LAND COMPANIES-BoNUS FOR LOCATION OF FACTORY.
A land company, in order to procure the erection of a mill near its land,

contracted to pay a bonus to the manufacturer, a fixed sum to be paid
when the latter was ready to begin work thereon, and the rest in install-
ments as the work progressed. The first installment was promptly paid,
but two others were earned and not paid, whereupon the manufacturer
ceased work, and sued for damages for breach of contract. It appeared
that his entire outlay and expenses were less than the first installment
received, and there was no proof of loss of profits. Held, that he could
recover notWng.

In Error to the Circuit Court of the United States for the North-
ern Division of the Northern District of Alabama.
Action by Frank B. McElwee against the Bridgeport Land & Im-

provement Company to recover damages for breach of a contract.
The circuit court directed a verdict and gave judgment for defend-
ant. brings error. Affirmed.
R. C. 'Brickell, F. L. Mansfield, and W. A. Gunter, (Burkett &

Mansfield and Brickell, Semple & Gunter, on the brief,) for plaintiff
in error.
George N. Messiter and David D. Shelby, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and TOUL-

MIN, District Judge.

TOULMIN, District Judge. The plaintiff in error, who was the
plaintiff below, entered into a contract with the defendant in error,
a land company, to build and equip a cotton mill or factory, of a
given capacity, on certain lots of land in Bridgeport, Ala., to be con-
veyed to him by the defendant, in consideration of $60,000, to be
paid him by the defendant, as stipulated in the contract. The con-
tract was made on the 3d day of May, 1890. It provided that the
entire plant was to be completed as soon as practicable, and as rap-
idly as the defendant should perform its part of the contract by the
payment of the respective sums of money, therein agreed to be paid
by it. The stipulation in the contract as to the payment of the
money by the defendant is in the following words and figures:
"The pal'ty of the seC'ond part further agrees and binds itself to the party

of the first part that it will, in consideration of the foregolng agreement
made by the party of the first part, and the benefits that will accrue to it
from the hull<ling of said factory or mill, pay to the party of .the first part


