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THE LAURENOE•
. NEW YORK,P. & N. R. 00. v. THE LAURENOE.

(Oircuit Oourt of Appeals, Fourth Oircuit. li'ebruary 7, 1893.)
No. 37.

COLLISION.....8TEAMEB WITH BARGE AT ANCHOR-FaG-ExCESSIVE SPEElll•
.A .. col\l barge was anchored for several days in the west side of the
channel of the Elizabeth river, Virginia, at a place designated by the har-
bor master. and customarily used as an anchorage for many years. The
chaimel was 450 yards wide for 18-feet water and 600 yards for 12-feet
wa.ter, and there was at least 200 yards of aea room east of the barge.
Dur4Yt a dense fog the barge was struck by a steamer making a regular
run at about her usual speed of 15 mUes per hour. The officers of the
steamer were aware of the position of the barge. and were on the lookout
for her, and those on the barge. on hearin,g the steamer's approach, gave
frequent signals by bell and horn. The steamer was out of her usual
course, and out of the part of the ohannel generally used by passing ves-
sels. Held, that the steamer was in fault for maintaining excessive speed in
a fog. thus violating Act Aug. 19, 1890, c. 802, art. 16, § L

Appeal from the District Court of the United Stata:l for the East-
ern District of Virginia..
In Admiralty. Cross libels for collision by the New York, Phila-

delphia & Norfolk R&Iroad Company against the barge Laurence,
and the Thames Towboat Company of New London· against the
steamer New York. Decree for the Thames Towboat Company. The
New York, Philadelphia & Norfolk Railroad Company appeals. Af-
firmed.
Robert M. Hughes, for appellant.
Samuel Park, for appellee.
Before BOND and GOFF, Circuit Judges, and SIMONTON, Dis-

trict Judge.

GOFF, Circuit Judge. About 8:45 o'clock in the morning of
the 9th day of March., 1891, during a dense fog, a collision took place
in the Eliza'6eth river below the Lambert's Point coal piers, the
steamer New York running into and sinking the barge Laurence.
The steamer was owned by the New York, Philadelphia & Norfolk
Railroad Company, and tlie barge by the Thames Towboat Company
of New London. The steamer was bound from Cape Charles to Nor-
folk, and the barge was at anchor, laden with coal. The steamer
was damaged, and the barge and her cargo lost. Cross libels were
filed in the district court of- the United States for the eastern dis-
trict of Virginia at Norfolk. They were tried before the judge of
that district, who dismissed the libel against the barge Laurence,
and passed a decree in favor of the Thames Towboat Company, libel-
ant in the cross bill. From the decree dismissing its libel the New
York, Philadelphia & Norfolk Railroad Company appealed.
The claim of the appellant is that the barge was anchored in an

improper place and manner, and that proper signals of her presence
were not given. The questions involved (mostly questions of fact)
are to be determined as we find the weight of the evidence to be
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relative to the location of the steamer and barge in the channel,
and the rate of speed the steamer was making when she was in·
formed of the presence of the barge, as well as the width of the
channel at the point where the colliBion occurred, and the character
and frequency of the signals given by the barge. We have care-
fully considered the testimony, and, wbile it on some points is con·
tradictory, we find that its weight decidedly sustains the conclusions
reached by the judge who heard the cases, and before whom the wit-
nesses were examined. As to the contention that the barge was
anchored in the channel, in an improper place, and without proper
authority, we find that about 30 vessels were so anchored on the
west side of the channel at the time the collision occurred. These
vessels had been so placed, by and under the direction of one who
had been acting as deputy harbor master at Norfolk for years.
The west side of the channel at that point had been so used for
years, and this custom, then well established and understood, was
well known to those navigating that channel, and going in and out
of the port of Norfolk. The Laurence had been for several days in
the position she was on the morning of the collision, and the steamer
New York was aware of the fact that the barge was so anchored.
It appears thaf the steamer was on the lookout for the barge, and
the latter, hearing the steamer approaching, was giving signals ad-
visory of her presence. The fact that the custom of anchoring on
the west side of the channel existed and was well known by the
steamer and the barge, and the further fact that the steamer was
fully as to the location of the barge, make quite a different
case from the one argued by counsel for appellant, who dwelt with
much force upon the dangers to navigation occasioned by the un-
authorized and improper anchoring of vessels in channels necessarily
used by steamers in going in and out of our ports. Had the loca·
tion been unusual and without authority-the anchoring of the
barge an iBolated circumstance at an unaccustomed place-of which
the steamer was not informed, then it would have been entitled to
serious consideration in connection with the question of the liability
of the
Why did this collision happen? Where was the fault? Could

the steamer have passed the barge safely with the use of due care
and necessary caution? We think so. The Laurence was lashed
to another barge, the Puritan, which was considerably larger, and
was also laden with coal. They were on the western side of the
channel of the river, which at that place was 450 yards wide for 18·
feet water and 600 yards wide for 12-feet water. The Laurence
drew about 12 and the Puritan 13 feet, and they were at anchor
in about 36 feet of water. The barge was struck in her star·
board quarter by the steamer, which cut into her 5 or 6 feet, wedg·
ing the vessels so firmly together that it required the power of the
engines of the steamer and a tug to pull them apart. The evidence
shows that the men on. the barges were using a bell and a horn,
frequently ringing and blowing them as signals, in the dense fog
then prevailing in the channel where the vessels were anchored.
The officers of the steamer were aware that the barges were at
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anchor, and were advised as to the locality they so occupied. There
was at least 200 yards of sea room east of the barges, used by ves-
sels in going in and out of the port of Norfolk. It was the duty of
the steamer, in motion, to steer clear of thebatges, at anchor.
The steamer was evidently moving at a greater rate of speed than
was proper under all the circumstances. A crowded harbor and a
dense fog should at least suggest more care and less speed. The
steamer ran in connection with the railroad, and had her schedule
time. She drew 9 feet at rest and 11 feet at full speed, and was
a screw boat 210 feet in length.. She made the run from Cape
Charles to Craney island, in the fog, at her usual rate of speed,
about 15 miles an hour. As to her speed at the time she struck the
barge the evidence is conflicting, but we have no difficulty in find-
ing from it that she was moving in disregard of the law in such case
IDltde and provided, and the regulations issued in pursuance thereof.
She was bound to observe unusual caution, and to maintain only
such a rate of speed as would enable her to come to a standstill by
reversing her engines at full speed, before she Should collide with
a vessel which she should see through the fog. This is the rule laid
down by the supreme court of the United States in the case of The
Colorado, 91 U. S. 692,702. See The Nacoochee,137 U. S. 330, 11
Sup. Ct. Rep. 122.
It is also evident from the evidence that the New York was, at

the time of the collision, out of her usual course,-out of that part
of the channel generally used by passing vessels. This was doubt-
less owing to ilie dense fog, and it was this mistake that brought her
into collision with the Laurence. For the reasons we have given
we find the steamer liable for the damages to the barge, and the de-
cree of the district court is affirmed, with costs.
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HUDSON RIVER RAILROAD & TERMINAL CO. v. DAY.
(Circuit Com't, D. New Jersey. March 22, 1893.)

I. REMOVAL OF CAUSES-WHO IS A DEFENDANT-CONDEMNATION PROCEEDINGS.
A landowner who is dissatisfied with the award of damages in condemna.-

tion proceedings, and who appeals to a state court, as provided by law,
is a defendant, for the purpose of removing the appeal to a federal court,
although the law of the state (New Jersey) gives him the right on such
appeal to open and close; the issue being confined solely to the amount ot
damages.

.. SAME-WAIVER-REVIEW BY STATE SUPREME COURT.
A landowner who has appealed to a state court trom the decision in

condemnation proceedings against him waives his right ot removal t() a
federal court by having the record of prior proceedings sent up on certiorari
tor review by the state supreme court. Amy v. Manning, 10 N. E. Rep.
737,144 Mass. 153, approved.

Proceeding by the Hudson River Railroad & Terminal Company
against James Day to condemn certain land. Day appealed to the
circuit court of Bergen county, N. J., and removed the appeal to this
court. On motion to remand. Granted.
John W. Taylor, for the motion.
Cortlandt Parker, opposed.

GREEN, District Judge. The Hudson River Railroad & Terminal
Company, a corporation of the state of New Jersey, under the pro-
visions of the general railroad law of that state, instituted proceed-
ings to condemn for its uses and purposes certain lands situate in
Bergen county, in that state, belonging to James Day, a nonresi-
dent. In due course an award covering the value of the lands taken,
and the dama.ges resulting therefrom, was made by commissioners
thereunto duly appointed. Mr. Day, the owner, being dissatisfied
with the award, appealed to the circuit court of the county of Ber·
gen, as the statute authorized him to do. Upon filing his appeal· in
that court, he also filed a petition to remove that appeal to this court,
for the reason that he was not a citizen of this state. At the same
time he moved for, and obtained, a writ of certiorari from the su-
preme court of New Jersey, directed to the circuit court of Bergen
county, commanding that court to send up to the supreme court,
for examination and review, and for adjudication as to their legality,
all the proceedings in the condemnation matter which had thus far
been had. This writ was duly served, its mandate obeyed, and the
allegations of the respective parties heard and taken into considera-
tion by the supreme court. No judgment has yet been rendered by
that tribunal, but the controversy is still pending. This matter now
comes before the court on a motion to remand it to the circuit court
of Bergen county, in the state of New Jersey, from which court it
had been removed under the statute regulating removal causes to
federal courts.
Two reasons are assigned for remanding: First. That Mr. Day,

the landowner who petitioned for the removal, was and is, in fact,
the plaintiff in the appeal proceedings before the circuit court on
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