456 FEDERAL REPORTER, vol. 54.

MORGAN v. CITY OF DES MOINES,

(Circuit Court, 8. D. Iowd, Central Division. March 9, 1893.)

1. MouxIcIPAL CORPORATIONS — DEFECTIVE STREETS—LIMITATION OF ACTIONS—

FANCY.

‘Acts 224 Gen. Assem. Iowa, ¢. 25, § 1, barring any suit against a
. municipal corporation for personal injuries caused by defective streets
-aiter six months from the date of the injuries, unless, within 90 days from
such date, plaintiff gives written notice, specifying place and circumstances
of the injury, is binding upon an infant as well as an adult.
2. CoNBTITUTIONAL LAwW--TITLES OF LAws.

The above statute, being entitled “An act limiting the time of making
claims and bringing suits against municipal corporations, including cities
organized under special charters,” does not violate Const. Jowa, art. 3, § 29,
which requires every act to embrace but one subject, and matters properly
cohected therewith, which subject shall be expressed in the title. State
v. Shroeder, 1 N. W. Rep. 431, 51 Iowa, 197, followed.

8. BTATUTES—AMENDMENTS.

The above statute is an independent act, and not an amendment to Code
Jowa, § 2529, which 1s the general statute of limitations; and the excep-
tions to the general statute provided by section 2535, among which is
infancy, do not apply thereto.

4. Same.

Code Iowa, § 38, providing that every statute passed in amendment of,
or in addition to, the Code, shall contain, in its title, a reference to the
number and name of the chapter of the Code which it amends or adds to,
and if such reference be omitted the secretary of state shall supply the
omission, I8 merely directory, and a law which does not contain such a
reference is valid. State v. Shreves, 47 N. W. Rep. 899, 81 Iowa, 615,
followed.

5. LIMITATIONS OF ACTIONS—EXCEPTIONS—INFANTS—LEGISLATIVE POWER.

It'is wholly within the province of the lawmaking power to determine
whether there will be any, and what, exceptions to the statute of limita-
tions; and infants have no special right, beyond others, unless the statute
itself gives them an exception from its operation.

At Law. Action by Allelia R. Morgan, by her next friend, against
the city of Des Moines, to recover damages for injuries sustained
through the alleged negligence of defendant in not keeping its streets
in repair. Defendant demurs to the petition. Demurrer sustained.

Statement by WOOLSON, District Judge:

The plaintiff, a resident of the state of Oregon, and five years of age, by
her next friend, brings this suit against the city of Des Moines to recover
damages alleged to have been suffered by her on account of negligence of
defendant in not keeping its streets in good repair. The petition alleges that
plaintiff served no notice of sald injury on defendant until July 22, 1892,
but on that day notified the city of the place and time of the said injury, and
claimed damages, ete. To this petltion defendant demurs on the ground
that said petition shows on its face that the cause of action therein averred
was barred when suit was brought; said cause of action being for per-
sonal injury from alleged defective streets of defendant, and same being
brought after six months from the time of the injury, and no notice specify-
ing place and circumstances of the injury having been served upon defendant
within 90 days of the injury, as required by the laws of Iowa.

Park & Odell, for plaintiff.
Brennan & Bailey, for defendant.

WOOLSON, District Judge. Section 1, e. 25, Acts 224 Gen.
‘Assem. Iowa, (Sess. 1888,) reads as follows:
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“That in all cases of personal injury resulting from defective streets or side-
walks, or from any cause originating in the neglect or failure of any municipal
corporation, or of its officers, to perform their duties in constructing or main-
taining streets or sidewalks, no suit shall be brought against the corporation
after six months from the time of the injury, unless written notice, specifying
the place and circumstances of the injury, shall have been served upon such
municipal corporation within ninety days after the injury.”

The injury is alleged to have occurred upon April 25, 1891. The
petition herein was filed, and summons served upon defendant, over
a year thereafter; and the petition avers that the notice contem-
plated in the foregoing statute was not served until July 29, 1892.
Manifestly, then, if this statute is valid, and applies to the cause of
action herein, the demurrer must be sustained, since the statute of
Towa, relating to practice, specially authorizes a demurrer where the
petition, on its face, shows the cause of action to be barred by the
statutes of limitation.

1. Is the statute valid? Counsel for plaintiff contend that the
statute is invalid because it does not conform to section 38 of the
Code of Towa, which provides that “every act passed in amendment
of, or in addition to, any chapter or section of this Code, or in amend-
ment of, or in addition to, any previous act of the same kind, shall
contain in the title thereof a reference to the number and name of
the chapter so amended or added to; and, if such reference be omit-
ted, the secretary of state shall, in preparing such act for publication,
supply the omission.” As published, (page 31, Laws 1888 there is no
such reference contained in the title of the statute under considera-
tion. If the position assumed, and strongly insisted upon, by counsel
for plaintiff, be correct, the statute is invalid. We do not understand
counsel for plaintiff to dispute the proposition that, before a statute
can be declared invalid, there must be clearly shown therefor such
reasons as that the court is logically driven to the conclusion of its
invalidity. In other words, if the court reasonably can, it will re-
fuse to declare invalid a statute which has passed through the re-
quired legislative and executive forms leading up to and constituting
enactment and approval. The court will solve all doubts in favor of
the statute’s validity. Aside from the authority of one legislative
body to repeal or overthrow the enactment of its predecessor, wheu-
ever it so determines, (saving, of course, the question, not here in-
volved, of impairment of contract obligations,) there are many rea-
sons apparent for construing this section of the Code as directory,
rather than mandatory. Indeed, the latter part of this section is
practically such a construction, in providing that “if such reference
be omitted [by the general assembly] the secretary of state shall, in
preparing such act for publication, supply the omission.” Manifestly,
therefore, and by the very terms of the section, the omission of the ti-
tle in the act—as passed by the general assembly and approved by the
governor—of reference provided in the section will not invalidate the
act; for the secretary of state is required to insert such reference,
in preparing the act for publication. In the statute under consider-
ation, as published, the secretary of state has not supplied the omis-
sion. Does this failure of the secretary to comply with the terms
of section 38 invalidate the statute? This court is bound to adopt
that construction of section 38 which has been made by the supreme
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court of Towa. In State v. Shreves, 81 Iowa, 615, 47 N. W. Rep. 899,
section 38 was under consideration by that court. The court was
called upon to determine this very question, as to the effect of the
failure of the secretary of state to supply this omission, and held:
“It i8 a provision merely in aid of ready reference, and the validity
of the law cannot be affected by the omission of the secretary to per-
form a mere clerical act.” We must therefore conclude that the
omission in thig statute to refer to the section or act which it affects,
if it affects any, does not render the statute invalid.

2. It is further claimed by plaintiff’s counsel that this statute (chap-
ter 25, Laws 22d Gen. Asgsem.) is invalid because it violates section 29
of article 3 (“Legislative Department”) of the constitution of Iowa,
which reads: “Sec. 29. Every act shall embrace but one subject,
and matters properly connected therewith, which subject shall be ex-
pressed in the title” The contention is that the statute in question
amends or is connected with two subjects, viz. control of municipal
corporations, and limiting actions against cities. But in fact only one
subject is legislated upon in this statute, within the construction
which the supreme court of Jowa has placed on this constitutional
provision. That court has had frequent occasions to construe this
provision, and its general construction has been uniform. Section
26, art. 3, (“Legislative Department,”) of the constitution of Iowa,
adopted in convention in 1846, and which was in force up to the adop-
tion of the constitution now in force, is in these words: “Sec. 26.
Every law shall embrace but one object, which shall be expressed in
the title.” It will be noticed that the present provision differs from
that just quoted, in that the present phraseology is, “one subject, and
matters properly connected therewith.” State v. Judge of Davis Co.,
2 Towa, 280, was a mandamus proceeding to compel the opening of a
gtate road. The statute there under construction contained 66 sec-
tions, establishing some 46 roads, vacating others, providing for the re-
location of yet other roads, and changing one or more roads from coun-
ty to state roads. The title of the act is, “An act in relation to certain
state roads therein named.” The claim was pointedly made that the
statute was unconstitutional, as violating said section 26, above
quoted, of the old constitution. In holding the statute valid, the
court say, (page 282:)

“The intent of this provision of the constitution was to prevent the union
in the same act of incongruous matter, and of objects having no connection,—
no relation; and, with this, it was designed to prevent surprise in legislation
by having matter of one nature embraced in a bill whose title expressed an-
other. It is manifest, however, that there must be some Hmit to the division
of matter into separate bills or acts. It cannot be held, with reason, that
each thought or step toward the accomplishment of an end or object should
be embodied in a separate act. When we find in the revenue law provisions
concerning the county treasurer’s powers to levy upon and sell personal prop-
erty as a. constable, or concerning his fees, or relating to peddler’s license,
and when we see in the school law, provisions about the superintendent of
public instruction, and the school-fund commission, and about school-district
officers, and their bonds, and about state and county and district funds, we

are not surprised, and no one suspects a breach upon the constitution. These
things are congruous with the end proposed.”

80 in Dayvis v. Woolnough, 9 Towa, 107, in considering chapter 210,
Laws 1866, the supreme court of Iowa hold the act constitutional,
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although the act, while revising and consolidating the laws incorpo-
rating the city of Dubuque, contains a new provision, establishing
a city court in that city; and their reason for holding the act valid
is that the provision establishing that court “is entirely germane
with the object of the act.” Coming down to cases involving the
constitutional provision in force when the statute in question was en-
acted, we find in State v. Shroeder, 51 Iowa, 197, 1 N. W. Rep. 431,
the supreme court of the state considering chapter 119, Act 17th Gen.
Assem. This act, by its terms, prohibited sale at any time of malt
or vinous liquors within two miles of the limits of any municipal cor-
poration, and, upon the day of election, within two miles of where an
election was being held, and extended, for the purpose of enforcing
the act, the power and jurisdiction of such municipality two miles
beyond the limits of the corporation, and provided penalties for viola-
tion, and methods of enforcement, and that a conviction under that
act should, at the option of the landlord, work a forfeiture of a lease
held by the convicted party, and gave to the landlord the right of
action of forcible entry and detainer to evict such tenant, and that
agents employed in selling in violation of the act should be punished
as principals. The court hold the act constitutional, and say, (page
200, 51 Iowa, and page 433, 1 N. W. Rep.:)

“The subject of the act under consideration ifs to prohibit and regulate
the sale of malt and vinous liquors within certain specific territory. The ex-
tent of the prohibition or regulation, the territory over which the law ex-
tends, the periods of time when the law shall be operative, the punishment
for its violation, the proceedings, and the court wherein they are to be tried,
and the authority and territorial extent of the jurisdiction of cities to regu-
late and prohibit the sale of malt and vinous liquors under the act, are
matters connected with the subject of the act. These matters re-
late to the means and manner of attaining the object of the aet, or
carrying into effect the policy of thelaw, and enforcing its provisions.
They are not of the subject of the act. The statute confers authority upon
courts to punish violations of its provisions, and upon municipal corporations
to exercise the powers to regulate or prohibit the sale of liquors within cer-
tain prescribed limits, thus granting power to ¢arry out the purpose of the
law. Many statutes could be cited similar in character.”

The subject of the statute under consideration relates to the bring-
ing of suits against municipal corporations for personal injuries aris-
ing from certain named causes, and this subject is sufficiently ex-
pressed in the title. The statute must be held valid.

3. The petition, on its face, shows that plaintiff has not complied
with the provisions of this statute with reference to giving notice of
place, etc., of the alleged injury; and, unless the petition presents a
cage to which this statute iz not applicable, the cause of action is
barred, and the demurrer must be sustained. But plaintiff claims
that the infancy of plaintiff excepts it from the operation of this
statute.

The claim is made that the statute in question is in fact but an
amendment to section 2529 of Code of Towa, which is the section pro-
viding the general statute limiting actions in Towa; that this section
furnishes the general rule within the state; that section 2535, Code,
provides the exception to this general rule, in that the last-named sec-
tion extends, in favor of minors, the time limited for action under the
general rule of the Code, 8o that the minor has one year after attain-
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ing majority within which to bring the action; and that, as the stat-
ute under consideration is an amendment to said section 2529, the ex-
ception (section 2535) applies to it equally as to the original section.
But the statute in question does not, by its terms, purport to be such
amendment. It stands on the page of the Session Laws as an act in-
dependent, complete in itself; and we are not referred to any deci-
sion of the supreme court of Jowa, which has construed this statute
as being an amendment, with the effect as claimed. In State v.
Shroeder, supra, the claim was made that section 9 of the act there
under consideration was, in effect, an amendment of the charters
of cities, ete. The act did not, by its terms, purport to amend such
charters, although it could not be denjed that the operation of the
act, of mnecessity, extended their power and jurisdiction. The su-
preme court held the position claimed was not sound. The conten-
tion of plaintiff that section 2535 of the Towa Code applies to the stat-
ute under consideration is not well founded.

4. Lastly, plaintiff’s counsel contend that the application of the siat-
ute under consideration to the case of plaintiff works an oppressive,
most severe, hardship to plaintiff, in that it compels a child of but
four years of age to give, within 90 days from the time she is injuredg,
the notice which the terms of the statute require, and that, if this
four years old child does not give such notice, she is to be deprived
of all remedy against the city for a permanent injury suffered through
the negligence of the city, and that under these circumstances this
court should not impute to this infant a knowledge of this statute,
and hold her responsible, as an adult might well be held responsible,
for a failure to perform all its provisions as to giving notice. But
this court is powerless, did it so desire, to repeal this statute, or to
disregard its provisions, when a defendant entitled thereto calls on
this court to award to it the benefit of such statute. The lawmaking
power of the state is charged with the duty of legislating, which it
has exercised in this instance; and, whether exercised wisely or not,
(which this court is not called upon to decide,) such legislation is
binding upon this court. “Unless congress has otherwise provided,
state statutes of limitations are applied to controversies in the courts
of the United States with the same effect as they would be if the con-
troversy were pending in the courts of the state,” Martin v. Smith, 1
Dill. 85. “That acts of limitation furnish rules of decision, and are
equally binding on the federal courts as they are on state courts, is
not open to controversy.” Bank v. Dalton, 9 How. 522. “The law-
making power of the state has enacted the statute in question with-
out making or regerving an exception in favor of infants. The leg-
islature having made no exception, the tourts of justice can make
none, as that would be legislating” Bank v. Dalton, supra.
“Wherever the gituation of the party was such as, in the opinion of
the legislature, to furnish a motive for excepting him from the opera-
tion of the law, the legislature has made the exception, and it would
be going far for this court to add to the exception.” Meclver v. Ra-
gan, 2 Wheat. 29. “Though the court may think that the legislature
would have excepted a case out of the statute of limitations, if it
had foreseen it, the court cannot except it.” The Sam Slick, 2 Curt.
480.. “It is urged that, because the plaintiff in error was a minor
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when this law went into operation, that it cannot affect her rights.
But the constitution of the United States, to which appeal is made
in this case, gives to minors no special rights, beyond others; and it
was within the legislative competency of the state to make excep-
tions in their favor, or not. The exception from statutes of limita-
tion usually accorded to infants and married women do not rest
upon any general doctrine of the law, that they cannot be subjected
to their action, but in every instance upon express language in those
statutes giving them time after majority, or after cessation of covert-
ure, to secure their rights” Vance v. Vance, 108 U. 8. 522, 2 Sup.
Ct. Rep. 854. It is therefore ordered that the demurrer to petition
be, and the same is hereby, sustained, and the clerk will make due
record of this order.

LAKIN v. ROBERTS et al.
(Circuit Court of Appeals, Ninth Circnit. January 80, 1803)
No. 28.

1. MiNES AND MINING—WIDTH OF CLAIM—VALIDITY OF PATENT.

Under Rev. St. § 2320, a patent cannot be issned for a mining claim
exceeding 300 feet in width, although the original location was wider, and
was made under the law of July 26, 1866, by which the width of claims was
regulated according to the custom of miners; and, where a patent is issued
for the full width of such claim, it is void as to the excess, and Rev. St. §
2328, cannot be construed to preserve a right to the issuance of a patent
covering the full width of the original location. 53 Fed. Rep. 333,
affirmed.

2 LaxpLoRD AND TENANT—ESTOPPEL T0 DENY TITLE.

In an action of ejectment by the patentee of a mining claim, where it
appears from a-stipulation agreed upon by both parties that certain defend-
ants, after the date of the patent, paid a small sum as rent for the privilege
of occupying the premises, and it does not appear under what circum-
stances, nor for what premises, nor for what time, such payment was
made, the relation of landlord and tenant is not established so as to estop
defendants from denying the patentee’s title. 53 Fed. Rep. 333, affirmed.

8. SamE.

An understanding that certain defendants who entered after the date of
the patent without the patentee’s permission did so without objection by
the patentee, provided its use and enjoyment of the premises were not
interfered with, is not sufficient to establish the relationship of landlord and
tenant, so 4s to estop defendants from denying the patentee’s title. 53
Fed. Rep. 333, affirmed.

4. SAME—APPEAL,

‘Where there are two classes of defendants, one of whom {s not estopped
to deny the patentee s title, and the classes are not distinguished, nor the
defendants composing each class identified, the record does not enable the
appellate court to apply a remedy as to those defendants who are not
estopped. and the judgment below in favor of both classes should therefore
be affirmed as to all.

In Error to the Circuit Court of the United States for the North-
ern District of California.

Action of ejectment by William H. Lakin against John H. Roberts
and others. The circuit court gave judgment for defendants 53
¥ed. Rep. 333. Plalntlﬁ brings error. Affirmed. :



