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prescribed legal quantttyunder the homestead or pre-emption laws: provided,
that such was made in good faith upon lan.ds not occupied by the
settlement or improvement of any other person, and prior to the date of
certification of said lands to the state of California py the department of the
interior: and prOVided, further, that the claim of such settler shall be present·
ed to the register and receiver of the district land office, together with the
proper proof of his settlement and residence, within twelve months after the
passage of this act, under such rules· and regulations as may be established
by the commissioner of the general land office."
This act has received full interpretation in Durand v. Martin, 120

U. S. 366·-375, 7 Sup..Ct.. Rep. 587. The court say:
"This statute was, in Otll' opinion, a full and complete ratification by con·

gress, according to its terms, of the lists of indemnity school selections which
had Deen before that time certified to the state of California by the United
States as indemnity sehool selections, no matter how defecti"\l'e or insufficient
IilUCh -certificates might originally have been, if the lands included in the lists
were not of the ·character of any of those mentioned in section 4, and if they
had not been taken up in good faith by a homestead or pre-emption settler
prior to the date of certificate. • • ."
The respondent claims to be within the first proviso of section 2.

As to .cases there. mentioned the.court say:
". .• .. In lieu of confirmation, bona: fide purchasers from the state were

given the privilege of perfecting theirtltles by paying the United States for
the land. at a specified price."
'lIs the respondent a bona fide purchaser from the state? Or,
rather, was he a bona fide purchaser from the state at the time of the
passage of the act of 1877? It appears to be. assumed by counsel
that the act had an indefinite futUre operation, or that a purchase
after the act would relate to, and attach itself to, a prior application.
But a.pplications to purchase are not saved. It is prior purchases
for valuable considerations which are saved; that is, completed
purchases. There could be no object in protecting those who had
paid nothing, nor can they be held to be described by the term, "inno-
cent purchasers for a valuable consideration."
The demurrer is therefore overruled.

MERRILL v. ROKES.
(Oircuit Court of Appeals, Eighth Oircuit. February 20, 1893.)

No. 129.
1. EXECUTION-DISTRIBUTION OF PROCEEDS-REDEI,IVERY BOND.

M. and R. were the joint asSignees of a judgment. The judgment had
been collected by execution, and the money paid to the clerk of the court,
to remain until certain liens, claimed by otheJ: parties on the money. were
finally decided. Pending the litigation concerning the liens gave a
restitution bond, conditioned to return the money in case he was so ordered
by the court, and the clerk paid the money to him, to be held in trust for
the bondsmen until a decision was rendered. Held, that R. was not en·
titled, during· the time the restitution bond remained in force, to recover
from M. his share of the money.

L PLEADING AND PROOF-VARIANCE.
In an action to recoverdamages for defendant's conduct in advising and

influencing the clerk of the court not to pay money claimed to be due
plaintilr, and for damR,ies for negligence in falling to collect a judgment,
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it is not competent, without further pleading and !fOtice, to recover as
for money had and received, by showing that defendant, since the action
was begun, collected the jUdgment.

S. PRINCIPAL AND AGENT-RIGHTS INTER BE.
M. was agent of R. to collect certain notes. He traded the notes to the

makers for a stock of goods, being all their property. Subsequently other
creditors of the makers attached and sold the goods, the proceeds being
paid into court. At the ,sale M. purchased and paid for part of the goods,
and operated a store therewith, making other small purchases to replen-
ish the stock. Shortly afterwards the stock was burned without insurance.
In the mean time :M., as agent of R, had drawn from the clerk part of the
proceeds of the sale, and now, as against his principal, claims a lien
thereon for the amount he paid for the goods, and the expenses of the
store. Held, that if he purchased the goods for himself he was not entitled
to any lien; but if he purchased for his principal, to prevent a sacrifice of
the property, and to collect R,'s' claim, and opemted the store for that
purpose, and R. acquiesced therein, then M. was entitled to retain t;be
purchase price and expenses.

In Error to the Circuit Court of the United States for the District
of Kansas.
Action by Leander Rokes against:N. C. Merrill to recover damages

for negligence in failing to collect money due plaintiff. Judgment
for plaintiff. Defendant brings error. Reversed.
Statement 'by SANBORN, Circuit Judge:
1.·his is a writ of error to reverse a judgment in favor of the plaintiff, who

Is here the defendant in error, and against the defendant, who is here the
plaintiff in error, rendered in an action brought to recover damages for the
alleged negligence of the defendant as an agent in collecting moneys due to
the plaintiff, his principal. The plaintiff set forth three causes of action in
his petition. The first was for money had and received; the second was
for damages for the negligence of the defendant, as his agent, in failing to
collect two promissory notes, which amounted in the aggregate to $1,925,
made by one Mooney, and payable to the order of the plaintiff: and the third
was for damages for advising 'and influencing the clerk of the district court
of Ness county, Kan., to refuse to pay to the plaintiff $887.21, which had
been deposited with him to abide the result of a litigation over it, pending
upon a writ of error In the supreme court of Kansas betwen certain credo
itors of one Peters and one Topping in an action in which a judgment had
been rendered in the district court In favor of Topping and against Peters
for $1,206, and assigned to the plaintiff and defendant jointly, and for dam·
ages for the negligence of the defendant in failing to collect that judgment.
The defendant denied the negligence, and pleaded that he had incurred at-
torneys' fees and expenses In his endeavors to collect these claims for the
plaintiff, for which he sought allowance.
As to the third cause of action the facts were these: From 1885 until

February 22, 1888, the defendant was a private banker at Ness City, Kan.,
under the name of the Ness County Bank. On that day the bank was in-
corporated, and the corporation, under the same name, succeeded to the de-
fendant's bank business and assets. The defendant became, and has since
been, its president, and one of its stockholders. In 1889 one Topping was
owing the defendant or his bank, and also the plaintiff, and to secure them
both he assigned to the plaintiff and defendant jointly a judgment of $1,206
he had recovered against one Peters. A stock of goods which had been
seized under process of the court In that action had been sold, and its pro.
ceeds, about $800, paid to the clerk of the court to abide the result of a liti-
gation between Topping and certain attaching creditors of Peters, (who claimed
the right to this money,) which had been decid€'d In fa,or of Topping in the
district court, but was pending In the supreme court of Kansas on writ of
error. There was no evidence that the clerk of the court was advised or
Infiuenced by the defendant to withhold this money from the plaintiff, or
that the defendant was negligent in lIollecting it. This action between the
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plaintifl', Rokes, and the defendaIlt, Merrill, was commenced on August 18,
1890. Over the objection of the defendant the plaintifl' testified that in
'March, 1891, the defendant collected from the clerk of the court $800 on
the Topping judgment. On the part of the defendant it appeared that the
district court had ordered the clerk to pay this $800 over to Topping upon
his tl.iing II. bond conditionoo to return the money in case the supreme court
should reverse the judgment rendered below; that the Ness county bank pro-
cU,.red such a bond to be given, signed by Topping as principal and the de-
fendant ll.nd others as sureties, and on this order and bond the money was
drawn from the clerk and paid over to the bank, to be held in trust for
Topping; the bank, and the plaintlfl' until the final decision of the supreme
court.
UponthlB state of facts the defendant requested the court to instruct the

jury, with reference to this third cause of action-First, that they must re-
turn. a verdict for the defendant; second, that if they found that the money
on the Topping judgment was not drawn out until' after this action was
commenced, the plaintifl' could not recover on this cause of action; and,
third, that if they found that the money was drawn out by the defendant
upon giving a restitution bond, and proceedings were still pending in the
supreme court of Kans.as to reverse the judgment in Topping's favor, the
lloneymight be retained by those who gave the bond, until the case was
finally determined in the supreme court. The court declined to give either of
these requests, charged the jury that no claim was made by the plaintifl'
on the first cause of action for money had and received; that they would
not consider that cause of action, but that, if they believed under the evi-
dence that the defendant had collected this $800, he was liable to the plain-
tifl' for his just proportion. of it. The jury found for the I5laintifl' on this
issue, and the defendant assigned the rulings stated as error.

Robert Dunlap, (George S. Redd and A. A. Hurd, on the brief,) for
plaihtitTiIl error.
. Blood Smith, (W. H. Rossington and E. J. Dallas, on the
.brief,) for defendant in error.
. CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge. .

Circuit JUdge, after stating the facts as above, deliv-
ered the opinion of the court. .
1.'One 'may not, in the trial of an action, without pleading or no-

tice, prove and recover judgment upon a cause of action which did
:not ac.cme until after the action on trial was commenced. Rev. St. U.
S. §.914; Gen. St. Kan. par. 4227; Porter v. Wells, 6 Kan. 453; 1 Green!.
Ev. § 51. Paragraph 4227 of the Kansas statutes provides that
"either party may be allowed on notice and such terms as the court
may prescribe to file a supplemental petition, answer, or reply alleg-
ing facts material to the case occurring after the former petition,
answer,or reply," and the highest judicial tribunal of that state has
held that it is reversible error to receive evidence on behalf of a
plaintiff of material facts occurring after the filing of his petition,
without such supplemental pleading, (porter v. Wells, supra,) yet the
cause of action on which the plaintiff recovered here without plead-
ing notice or terms did not accrue until six months after the filing
of his petition.
2. One may not bring and try his suit upon one cause of action

and recover a judgment or decree upon another. A judgment, in order
to be sustained, must be according to the allegations and the proofs.
Burton v. Platter, 53 Fed. Rep. 901, (decided by this court at this



MERRILL V. ROKES. 453

term;) Taussig v. Glenn, 51 Fed. Rep. 409,413,2 C. C. A. 814:, 4: U. S.
:A.pp. 524; 1 Black, Judgm. § 242. The reason of this ru1e, that the de-
fendant may have ample opportunity, after notice of the nature of the
claim against him, to plead his defenses and set-offs and procure hi9
evidence in support of them, is obvious. The importance of adhering
to it is well illustrated in the cases just cited and in the case we are
considering. Here, upon a petition setting forth a cause of action
for damages for wrongfully advising and influencing a third person
and negligently failing to collect a judgment without proof to sup-
port it, a judgment is obtained without pleading or notice, upon a
cause of action for money had and received that did not accrue until
six months after this action was commenced.
3. The action for money had and received is founded on what the

law terms an implied promise to pay what in good conscience the
defendant is bound to pay; but the law never implies the promise to
pay unless duty creates the obligation to pay. If the $800 was with-
drawn from the clerk of the court upon the restitution bond, and was
held in trust by the defendant or his bank for the bondsmen, to be
returned to the court in satisfaction of the bond in case the supreme
court reversed the decision below, there was no duty imposed on the
defendant or the bank to pay over any portion of this money to the
plaintiff until that court rendered its decision. On the other hand,
it was their duty not to pay it to him, but to hold it in readiness to
discharge the trust imposed upon it. Cary v. Curtis, 3 How. 236,
240, 251. The bond of restitution and order of the court placed those
who the money under them in the shoes of the clerk himself.
They were bound to return the money to the court, to be paid to thE!
opposing creditors if the decision below was reversed, and bound to
pay it to the owners of the Topping judgment if it was affirmed; but
until it was reversed or affirmed neither party had any better cause
of action against them than he would have had against the clerk
if the bond had not been given. Any other rule might work great
injustice, for, if the defendant holds this money in trust to respond
to the final decision in the litigation in which it is involved, he wou1d
be bound to return it to the clerk of the court if the decision below
is finally reversed, and in that event he would be compelled to pay
that portion of it which the plaintiff would now recover on a judg·
ment in his favor twice.
In the reception of plaintiff's evidence, in refusing to give any of

the instructions to the jury requested by the defendant, and in the
charge it gave relative to this third cause of action, the court below
fell into the error of disregarding the rules to which we have called
attention, and for this error the judgment in this case must be re-
versed.
The conclusion we have reached renders it unnecessary to consider

the errors assigned relating to the second cause of action, but, in view
of the probability of another trial, we deem it advisable to call atten-
tion to the question there in dispute as the record discloses it. Cer-
tain notes of Taylor and O'Brien which were pledged as collateral
security for the Mooney notes were traded to that firm by the de-
fendant, in an effort to collect them, for a stock of goods, which seems
to have been all the property they had. The stock was put in
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Mooney's'possession, in trust, to secure his notes to the plaintiff.
Qther creditors of Taylor and O'Brien seized it under attachments.
Mooney, under the defendant's direction, interpleaded in the attach-
ment .suits, claiming the goods, obtained a judgment declaring that
he had a first lien on this stock of goods for $4,000, which he assigned
to the defendant to secure his notes to the plaintiff. On January
28, 1888, the stock was sold under the order of the court, and the
proceeds-about $2,600-was paid over to the clerk of the court.
The judgment subsequently became final, and the defendant drew
from the clerk on this judgment $1,820.56. The only real contro-
versy between the parties is whether the plaintiff is entitled to any
part, and, if so, to what part, of this sum.
The cause of action pleaded was, indeed, for the negligence of de-

fendant in failing to collect the two Mooney notes, but the verdict
rests upon a cause of action for this $1,820.56 money had and re-
ceived by the defendant for the plaintiff. There was no evidence
of any negligence of. the defendant that caused the plaintiff any
damages prior to the sale on January 28, 1888. That he delivered
up the Taylor and O'Brien notes for their stock of goods, and took
no chattel mortgage or other security from Moon,ey when he placed
him in posSession of it, caused the plaintiff no damage, because the
notes of Taylor and O'Brien were only valuable to enforce against
the stock, which was all the property they had. A chattel mort-
gage from Mooney would have been valuable only as a lien on the
same stock, and the plaintiff received the full benefit of this entire
stock through the possession of 'Mooney, and the $4,000 judgment in
his favor, which was assigned to the defendant for his benefit.
The plaintiff now insists that he is entitled to recover of the

defendant all of this $1,820.56. This is a portion of the proceeds
of the Mooney judgment, and the defendant claims that to pro·
cure it he was compelled to incur and pay attorneys' fees and
other expenses, and that he ought to be permitted to retain out of
the proceeds the amounts he so expended. If in procuring the pos-
session of the stock and obtaining the Mooney judgment he necessa·
rily incurred any reasonable expenses and attorneys' fees, and the
plaintiff asks to recover of him this money which these attorneys'
fees and expenses earned, the defendant is obviously entitled to
set off and retain them for his reimbursement. The principal cannot
take the benefits and repudiate the burdens of his agent's acts. If
he ratifies that which favors him, he ratifies the whole. Gaines v.
Miller, lll.D. S. 395, 398, 4 Sup. Ct. Rep. 426; Story, Ag. §§ 335, 336;
Skinner v. Dayton, 19 Johns. 513, 554. On July z8, 1890, the
plaintiff served on the defendant a written notice, in which he claims
that the Mooney judgment and its proceeds are his, and demands
of the defendant "the said sum of $1,820.56, so received out of the
said Mooney judgment, and for all interest accruing for the same,
to wit, interest at the rate of 10 per cent. per annum from January
28, 1888, less all legal claims which you may have against me
for attorneys' fees or other costs justly incurred in the litigation con-
nected with my said claim against the said Mooney." This demand,
which was urged at the trial, and was the basis of the plaintiff's
recovery, was a ratification of the acts of the defendant on his prin-
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cipal's behalf up to the sale on January 28, 1888, and left nothing
in issue between the parties relative to their transactions prior to
that date but the amount of the attorneys' fees and expenses the
defendant had incurred in his principal's interest.
A more serious question relates to the transactions of the defend-

ant at and after the sale. The plaintiff was absent from the state
of Kansas from July, 1887, until February 12, 1888. At the sale
the defendant bid in at about one third of their cost price, and paid
for, goods which cost him $1,230. With these goods he operated a
store in charge of Mr. Mooney as his agent from that date until
July 17, 1888, when the goods were burned without insurance.
Meanwhile he paid some small amounts for staple goods to replenish
the stock, and received the proceeds of the sales in the store. He
claims the right to set off and retain from this $1,820.56 this $1,230
and the moneys he paid for staple goods for the store after crediting
the proceeds which he received from the sales, and this right the
plaintiff denies. The defendant claims that he was compelled to and
did purchase these goods to prevent such a sacrifice of the stock
at the sale as would have resulted in its realizing an amount far less
than the plaintiff's claim; that he made the purchase and ran the
store solely for the plaintiff's benefit; that in February, 1888, he
informed the plaintiff that he had made the purchase and was oper-
ating the store for him, and he acquiesced in and ratified his acts;
while the plaintiff insists that in the purchase of the goods and in
the storekeeping the defendant was aoting for himself, and not
for his principal. If the defendant purchased these goods and
operated this store for h.im.self, he is not entitled to retain the
moneys he advanced to purchase them or to replenish his stock, and
the plaintiff is entitled to recover the money he drew from the clerk
on the :Mooney judgment, less the attorneys' fees and expenses inour-
red by the defendant, of which we have spoken; but if the defend-
ant purchased these goods and paid for them for the plaintiff, to
prevent a sacrifice of the property at the sale, and to collect the
plaintiff's claim, then operated the store to convert the goods into
money for the same person and purpose, notified the plaintiff before
the fire that he had made the purchase and was operating the store
for him, and the plaintiff made no objection, but acquiesced in his
action, then the defendant is entitled to retain from this money, in
addition to the attorneys' fees and expenses, the $1,230 he paid for
the goods and the moneys he expended in replenishing the stock, and
the plaintiff is entitled to the proceeds of the sales made at the store
which the defendant received. The judgment is reversed, and the
case remanded, with instructions to grant a new trial
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MORGAN v. CITY OF DES MOINES.
(Circuit Court, S. D. Iowa, Central Division. March 9, 1893.)

1. MUNICIPAL CORPORATIONS-DEFECTIVE S'l'REETS-LIMITA'flON OF ACTIONS-
INFANCY.

'AcUi 22d Gen. Assem. Iowa, c. 25, § 1, barring any suit against a
, municipal corporation for personal injuries caused by defective streets
, after six months from the date of the injuries, unless, within 90 days from
such date, plaintiff gives written notice, specifJlng place and circumstances
of the injury, is binding upon an infant as well as an adult.

I. CONSTITUTIONAL LAW-TITLES OF LAWS.
The aboTe statute, being entitled "An act limiting the time of making

claims and bringing 'Juits against municipal corporations, inclUding cities
organized' under special charters," does not violate Const. Iowa, art. 3, § 29,
which requires every act to embrace but one snbject, and matters properly
conected therewith, which subject shall be expressed in the title. State
v. Shroeder, 1 N. W. Rep. 431, 51 Iowa, 197, followed.

8. '8TATUTES-AMENDMEN'fS.
'l'he above statute is an independent act, and not an amendment to Code

Iowa, § 2529, which is the general statute of limitations; and the excep-
tions to the general statute provided by section 2535, among which is
Infancy, do not apply thereto.

" SAME.
Code Iowa, § 38, pNvidllig that every statute passed In amendment of,

or In addition to, the Code, shall contain, in its title, a ref(!rence to the
number and name of the chapter of the Code which it amends or adds to,
and if such reference be omitted the secretary of state shall supply the
omission, is merely directory, and a law which does not contain such &
reference is valid. State v. Shreves, 47 N. W. Rep. 899, 81 Iowa, 615,
follOWed.

5. LIMITATIONS OF ACTIONS-ExCEPTlONS-INFANTS-LEGISLATlVE POWER.
!tis wholly within the province of the lawmaking power to determine

Whether there will be any, and what, exceptions to the statute of limita-
tions; and infants have no special right, beyond others, unless the statute
itself gives them an exception from its operation.

At Law. Action by Allelia R. Morgan, by her next friend, against
the city of Des Moines, to recover damages for injuries sustained
through the alleged negligence of defendant in not keeping its streets
in repair. Defendant demurs to the petition. Demurrer sustained.
Statement by WOOLSON, District Judge:
The .plaint11f, a resident of the state of Oregon, and five years of age, by

her next friend, brings this suit against the city of Des Moines to recover
damages alleged to have been suffered by her on account of negligence of
defendant In not keeping its streets in good repair. The petition alleges that
plaintiff served no notice of said injury on defendant until July 22, 1892,
but on that day notified the city of the place and time of the said injury, and
claimed damages, etc. To this petition defendant demurs on the ground
that said petition shows on its face that the cause of action therein averred
was barred when suit was brought; said cause of action being for per-
sonal injury from alleged defective streets of defendant, and same being
brought after six months from the time of the injury, and no notice specify-
ing place and circumstances of the injury having been served upon defendant
within 90 days of the injury, as required by the laws of Iowa.

Park & Odell, for plaintiff.
Brennan & Bailey, for defendant.

WOOLSON, District Judge. Section 1, e. 25, Acts 22d OeD.
:Assem. Iowa, (Sess. 1888,) reads as follows:


