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writs of error in the supreme court applicable to appeals to this
court, (1 C. C. A, ix.;) -and under that practice it is settied that “ex-
cept in cases of appeals allowed in open court, during the term at
which the decree appealed from was rendered, a citation returnable
ai the same term with the appeal or writ of error is necessary to
perfect our jurisdiction of the appeal or the writ, unless it has been
in some proper form waived.” Hewitt v. Fxlbert 116 U. 8. 142, 6
Sup. Ct. Rep. 319, and cases cited. And, an appeal having become
void for want of a citation, a subsequent citation is without avail,
because there is no subsisting appeal. Castro v. U. 8,, 3 Wall. 43
Rules 35 and 36 of the supreme court do not change the practice in
this particular. By the fifth clause of the fourteenth rule of this
court, (47 Fed. Rep. vii,,) appeals, writs of error, and citations must
be made returnable within 30 days from the signing of the citation.
The present term of this court commenced on the 3d of October last;
and whether the question be determined by the rule of this court
or by that applicable to the supreme court, the citation in ques-
tion was not taken out in time, and the appeal prayed and granted
became void.

It is insisted upon the authority of Insurance Co. v. Mordecal, 21
How. 195, that only the judge who allowed the appeal could sign the
eitatlon "but we need not consider that question. = -

»In respect to the filing of the reecord, rule 16 of this court (47 Fed.
Rep viii) provides that the judge who signed the citation, or any
judge of this court, may enlarge the time, etc., and as Judve Blodg-
ett did not sign the citation, and was not a member of thls court
when he made the order of October 24th, that order, it would seem,
was a nullity; and consequently the subsequent order of November
12th, made by Judge Gresham, was ineffective, because not made
until after the expiration of the time theretofore allowed for filing
the record; -and, that being so, the filing on the 23d of November was
unauthonzed

* In respect to parties, reference is made to Hardee v. Wilson,
146 U. 8. 179, 13 Sup. Ct. Rep. 39; Estis v. Trabue, 128 U. 8. 225,
9 Sup. Ct. Rep. 58; Masterson: v. Herndon, 10 Wall. 416; Fei-
belman v, Packard, 108 U. 8. 14, 1 Sap. Ct. Rep 138; Hedges v. Oil-
Cup Co., 50 Fed. Rep. 643, 1 C. C. A. 594,—but that question need
not be cons1dered The appeal should be dismissed, at the cost of
the appellants, and 1t is so ordered.
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L ‘FEDERAL COURTS—JURISDICTION —DIVERSE CITIZENSHIP—DISTRICT OF RESI-
DENCE.
©Under Act Cong Auvg. 13, 1888, (25 St. at Large, p. 434,) which declares
" that no civil suit shall be brought in the circuit court in any district ex-
cept that in which the defendant resides, “but, when the jurisdiction is
~:founded only on the fact that the action is between citizens of different
i;,, 8tates, suit shall be brought only. in the district of the residence of either
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the plaintiff or the defendant,” a suit between corporations organized in
different states may be brought in the district in which the plaintiff is
incorporated. :

2. ACTIONS AGAINST CORPORATIONS—SERVICE OF SUMMONS—AGENTS.

Under Rev. St. Il 1891, ¢. 110, § 5, which provides that in suits against
corporations, in the absence of the president, summons may be served on
any agent of the company found in the county, does not authorize service
of summons against a foreign railroad company upon persons employed
by such company for the sole purpose of soliciting business for the com-
pany, without authority to sell tickets or make contracts for the company,
even though such company supplies them with desk room in an office oc-
cupled in part by other companies, upon the window of which office the
company’s name is painted. Woods, J., dissenting.

8. PrACTICE—OBIECTIONS TO SERVICE OF SUMMONS— WAIVER.

Where a defendant appears specially for the purpose of moving to quash
the return on the summons, the fact that, in such motion, it also prays
judgment whether it should be compelled to plead, for the reason that
it is a nonresident corporation, does not constitute a waiver of the objec-
tion to the service. Woods, J., dissenting,

Error to the Circuit Court of the United States for the Northern
District of Illinois.

Assumpsit by N. K. Fairbank & Co., a corporation, against the
Cincinnati, New Orleans & Texas Pacific Railway Company. The
case was dismissed on defendant’s motion. Plaintiff brings error.
Modified.

Oliver & Showalter, for plaintiff in error.
Geo. 'W. Stanford and C. S. Harmon, for defendant in error.

Before HARLAN, Circuit Justice, and GRESHAM and WOODS,
Circuit Judges.

GRESHAM, Circuit Judge. This action was brought by N. K.
Fairbank & Co., a corporation organized under the laws of
Ilinois, in the district of its residence, against the Cincinnati,
New Orleans & Texas Pacific Railway Company, an Ohio corpora-
tion, owning and operating a line of railway extending from Cin-
cinnati, in the last-named state, to Chattanooga, in the state of
Tennessee, to recover the value of a car load or more of cotton oil
which was lost by the defendant, while in its possession as a
common carrier. The first summmons was returned, not served, by
order of the plaintiff, and an alias writ was issued, which the
marshal returned:

“Served by delivering a copy to C. S. Henry, northwestern agent of defend-

ant, November 15, 1890; the president of defendant not being found in this
distriet.”

On December 16, 1890, the defendant, by its counsel, made the
following motion: :

“The Cincinnati, New Orleans & Texas Pacific Railway Company, named
defendant in the above-entitled cause, appears specially for the purpose here-
in set forth, and for no other purpose, and hereby moves the court to set
aside the return of the marshal upon the summons issued in said cause, for
the reason that said return is untrue in fact, and to disregard it for the rea-
son that it is insufficient in law, and hereby prays the judgment of this court
whether it should be compelled to appear herein, or plead to the declaratior
filed herein, for the reason that it has notibeen served with process herein,
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_and is not compellable to appear or plead to the sald declaration, and has not

accepted, and, does not. accept, service herein, nor waive due service of process
upon it, and for the further reason that the defendant is not doing business
in said district, nor within the state. of Illinois, and was not found within said
district, or Within the state of I.llinois, and because sa.ld defendant is a non-
resident corporation.”

This motion remained pending until February 15, 1892 when the
plaintiff caused a pluries summons to issue, which was returned by
the marshal ¢

“Served on the 15th of February inst. by delivering true copies to Hartwell
Osborn, general agent of defendant, and W. K. Northam, contracting agent
g:i (;ctl.l'? defendant; the president of the defendant not belng found in this dis.

A motion was made to quash this return for the same reasons as-
signed against the validity of the other return, and both motions
were heard at the same time.

It appeared from the evidence, (affidavits in support of and
against the motions,) and the circuit court found, that the persons
mentioned in the returns were employed by the defendant, at the
time of the alleged service of the writs, for the sole purpose of
diverting freight and passengers destined south to such railroads
leading out of Chicago as had running connections with the de-
fendant’s line at Cincinnati; that they had no authority to sell
tickets, or make contracts or rates, for the transportation of freight
or passengers over the defendant’s road; that, to better enable them
to thus serve the defendant, it supplied them, at its own expense,
with desks in a room in Chicago which was occupied in part by
employes of other railroad companies, and that when the suit was
commenced, and the process served, as stated, the defendant’s princi-
pal office was in the state of Ohio, and it had no office, and owned
no railroad or other property, in Illinois. Judgment was entered,
quashing both returns, and dismissing the suit, for want of juris-
diction, and this writ of error was prosecuted by the plaintiff.

The action was brought by an Illinois corporation, in the dis-
trict of its residence, against an Ohio corporation, to recover a
sum of money in excess of $2,000. The jurisdiction of the court
over the subject-matter was clear, and the suit was properly
brought. The act of August 13, 1888, (25 St. p. 434,) declares that no
eivil suit shall be brought in any circuit court of the United States
against any person in any other district than that whereof he is an
inhabitant; “but, when the jurisdiction is founded only on the fact
that the action is between citizensg of different states, suit shall be
brought only in the district of the residence of either the plaintiff
or the defendant.” It is now settled that, when the jurisdiction is
founded solely upon the fact that the parties are citizens of different
states, the suit may be brought in the district in which either the
plaintiff or the defendant resides. Railway Co. v. McBride, 141 U, 8.
127, 11 Sup. Ct. Rep. 982; Shaw v. Mining Co 145 U. 8. 444 12 Sup.
Ct. Rep 935.

Was the service on the persons named in the returns binding
upon the defendant? Section 5 of the Illinois practice act (Rev. St.
1874) provides that, in all cases where suit is brought against any
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incorporated company, process shall be served upon the president,
if he resides in the county, and if absent from, or he does not reside
in, it, the summons shall be served by leaving a copy thereof with
any clerk, cashier, secretary, engineer, conductor, or any agent of
the company found in the county. In Railway Co. v. McDermid, 91
1L 170, it was held that this section embraced foreign corpora-
tions having property in Illinois, and doing business in the state
by local agents, and that such corporations might be brought into
court by the service of process on such agents. In Railroad Co. v.
Crane, 102 Il 249, it was held that a railroad company organized
under the laws of Missouri, with its office and principal place of
business and its tracks in that state, but running trains regularly
over the bridge across the Mississippi river at Quincy, Ill., where
it had a local agent authorized to make contracts for the trans-
portation of freight and passengers, could be sued in Illinois, and
brought into court by the service of process on such local agent.
In their facts, these cases are widely different from the one now
before this court. The defendant had no agent or other represent-
ative in Illinois, authorized to bind it by any kind of contract. It
had no property or officer, and no office for the transaction of busi-
ness, in the state. The room occupied in part by the persons men-
tioned in the marshal’s returns was not.an office, and those persons
were mere solicitors of business, and not officers or agents of the
defendant, within the meaning of the statute. In Construction Co.
v. Fitzgerald, 137 U. 8. 98, 11 Sup. Ct. Rep. 36, the court, speak-
ing by the chief justice, said:

“Where a foreign corporation is not doing business in a state, and the presi-
dent or any officer is not there transacting business for the corporation, and

representing 1t in the state, it cannot be said that the eorporation is within the
state, so that service can be made upon it.”

It was urged by the plaintiff that, in praying the judgment of
the court whether it should be compelled to plead, the defendant
appeared to the action, and waived its right to object to the returns
of service, if they were invalid. This position is untenable. The mo-
tion was that the returns be set aside because they were untrue
in fact, and therefore did not oblige the defendant to plead. The
appearance was golely for the purpose of making that motion. It
was the validity of the returns, and not the jurisdiction of the
court over the subject-matter of the suit, that was challenged. The
court was not asked to dismiss the suit for want of jurisdiction, or
for any other reason. The motion simply stated the reasons why
the defendant had not been made subject to the court’s jurisdiction,
and prayed judgment whether or not, on the facts stated, it was
bound to plead to the merits. The judgment of the circuit court
quashing the service of the process is affirmed, and so much of it
as dismissed the action for want of jurisdiction is reversed.

WOODS, Circuit Judge, (dissenting.) The marshal’s returns show
service—first, upon “C. 8, Henry, northwestern agent of the defend-
ant company;” and, second, upon “Hartwell Osborn, general agent
of said company, and M. K. Northam, contracting agent of said com-
pany.” According to the defendant’s showing, Henry’s “authority
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was limited to conveying information concernimg existing rates and
facilities for handling business received from othei lines, possessed
by said defendant;”:and, “to aid said Henry in said soliciting, he was
provided with desk room in an office of another railway company
in’ Chicago, the expense whereof, as. well as the compensation of -said
Henry, was paid by ‘this defendant and other railroad companies in
the south for whom said Henry likewise solicited.”  The same show-
ing'is made in respect to Osborn and Northam, on whom the second
service was made; and, in addition, the affidavit of Miller, the traffic
manager of the company, states that they “are employed by defend-
ant, in affiant’s department of said city of Chicago, for the purpose
of influencing shippers, * * * and that the office expenses and
compensation of said: Osborn and Northam are paid by defendant,
and other railway companies for whom they solicited business.” Ac-
cording to the showing made in behalf of the plaintiff, the office oc-
cupied by the defendant’s agents was one third of a room 25 by 80
feet in size, on a level with the street, at 193 Clark street, the rental
value of which was about $7,000 per annum. The portion occupied
by the defendant’s agents was inclosed by railings and counters, so
as to form a business place devoted exclusively to the occupant
thereof; and the office so described was leased for the purposes
aforesaid, and was occupied by the defendant company as of right,
and not by license of any other railway company. These things,
though stated in part upon information, are not denied. It is fur-
ther: shown that on the south window, on Clark street, appeared
the initials of the defendant’s name, in large letters, and in the room,
over the railing and counter, besides the initials.of the company, the
names “H. A. Cherrier, Northwestern Passenger Agent,” “Hartwell
Osborn, General Agent,” and “M. K. Northam, Contracting Freight
Agent,” were displayed. This, it is to be presumed, was done with
the knowledge and consent of the company. Other undisputed cir-
cumstances of like significance are shown.

The defendant, being a business corporation, could have in its em-
ploy only business agents. It had an office in Chicago, for the use of
which it made contracts, for any breach of which it wasg liable to
be sued. It put into that office agents who, besides the appearance
of general authority with which they were clothed, doubtless had
power to contract for office supplies. On those contracts the com-
pany was liable. If these agents had committed waste upon the
leased premises, the company would have been liable to an action
therefor. These agents were authorized to convey information con-
cerning defendant’s existing rates and facilities. If, upon informa-
tion so conveyed, a shipper was induced to forward freights, the de-
fendant was bound to receive and carry the same at a rate not ex-
ceeding that stated by the agent. If these agents made false rep-
resentations in respect to defendant’s facilities or rates, to a shipper’s
injury, the defendant was liable to an action on that account. By
the Illinois statute, service may be had upon an incorporated com-
pany, in the absence of the president from the county, upon “any
clerk, cashier, secretary, engineer, conductor, or any agent of the
company found in the county.” In Insurance Co.v. Warner, 28 TIL
429, it was held that a similar statute, being remedial, “should be
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most liberally construed.” Under thig statute it is, as it seems to
me, entirely immaterial whether the agent had authority to make
contracts. “Any clerk, * * * engineer, * * * or any
agent,” are expressions too comprehensive to admit of such limita-
tion. The doctrine is familiar that, when a foreign corporation
comes into a state, it submits itself, in respect to the service of pro-
cess and the jurisdiction of the courts, to the law of the state. This
company saw fit to extend the department of its traffic manager
into this state, and to establish a permanent agency of that depart-
ment in the city of Chicago. It ought, therefore, to be liable to suit,
and to the service of process, here.

If the defendant were a domestic corporation, with its principal
office at Cairo, and its lines of road extending from that point south-
ward, this agency, I doubt not, would be deemed sufficient to war-
rant service in Cook county; and it is none the less so because the
defendant is a nonresident—the plaintiff being a resident—of the
state. The quotation from Construection Co. v. Fitzgerald, 137 U. 8.
98, 11 Sup. Ct. Rep. 36, justifies this service, because these agents
were here “transacting business for the corporation, and represent-
ing ‘it in the state.” The case is essentially the same as Block v.
Railroad Co., 21 Fed. Rep. 529, in which the service was held good.
The court below did not pass upon the validity of the service, but
held that the defendant was not an inhabitant of Illinois, in the
sense of the decision of Justice Harlan in U. 8. v. Southern Pac. R.
Co., 49 Fed. Rep. 297, and “could not, therefore, be legally served
with process.” TUpon that view of the case, there was nothing to do
but dismiss the suit; and accordingly, as the bill of exceptions
shows, “plaintiff, by counsel, expressly conceded that the dismissal
of the suit was appropriate to said rulings of the court.” By that
concession, therefore, the right of appeal was not waived.

The last ground of the defendant’s motion to set aside the service
of process was “because said defendant is a nonresident corporation.”
The meaning of that is that, no matter what service, or upon what
agents, service of process may have been had, the defendant, being
a nonresident corporation, was not subject to process or suable in
the state; and so the court held, and dismissed the suit. It is con-
tended, and I am inclined to the opirnion, that, by invoking the judg-
ment of the court upon that question, the defendant waived all ob-
jections to the particular service of process made upon it. See Rail-
way Co. v. McBride, 141 U. 8. 127, 11 Sup. Ct. Rep. 982; Jones v.
Andrews, 10 Wall, 327; Carlisle v. Weston, 21 Pick. 537. But, upon
the view that the service returned is good, the question of waiver is
unimportant.
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: ORABTREE et al. v. MADDRN.
(Olrcuit Court of Appeals, Eighth Circuit. February 20, 1893)
No. 184.

1. Crrourr COURT OF APPEALS—JURISDICTION TO DETERMINE JURISDICTION OF
Lower COURTS.

The circult court of appeals has jurisdiction to determine the juris
diction of the United States court in the Indian Territory on a writ
of error which brings up the whole case, whether the record presents the
single question of such jurisdiction, or that with other questions. Mec-
Lish v, Roff, 12 Sup. Ct. Rep. 118, 141 U. 8. 661, followed.

2. UniTED S8TATES CoURT FOR INDIAN TERRITORY—JURISDICTION.

The United States court in the Indian Territory has no jurisdiction,
either under the act of March 1, 1889, (25 St. at Large, p. 783, or the
act of May 2, 1890, (26 St. at Large, p. 90,) to entertain an action for the
collection of taxes imposed by the laws of the Creek tribe of Indians up-
on citizens of the United States residing in such territory.

8. TaxATION—NATURE OF TAX,

A tax Is not a debt, and does not rest upon any contract, express or
implied, but is imposed by the legislative authority without regard to the
will of the individual taxed.

In Error to the United States Court in the Indian Territory.
Affirmed.
Statement by SANBORN, Circuit Judge:

This is a writ of error to reverse a judgment sustaining a demurrer to a
complaint and dismissing an action brought in the United States court in
the Indian Territory by the Creek tribe of Indians and William F. Crab-
tree, as their national tax collector, plaintiffs in error, against Willlam A.
Madden, the defendant in error, to collect a tax imposed on him by that
tribe. The allegations of the complaint are that William F. Crabtree is
a member and the nationdl tax collector of the Creek tribe of Indians, and
that it is bis duty to collect all the taxes due the tribe; that William A.
Madden is not a member of the tribe, but is a citizen of the United States,
who resides in the tribe, and carries on the business of a builder of houses
and manufacturer of furniture as a licensed trader therein; that an annual
tax of $200 is imposed by law for the use of the tribe upon all persons
not members thereof who do the business of licensed traders therein, and
that the defendant has conducted his business in the tribe for a year, and
refuses to pay the tax. The prayer of the complaint is for a judgment
for the amount of the tax. Three grounds of demurrer were stated: That
the complaint did not state facts sufficient to constitute a cause of action;
that the court had po jurisdiction of the subject-matter or the parties; and
that the plaintiff had no legal capacity to sue. In this court the defend-
ant in error moved to dismiss the writ on the ground that the only gquestion
presented by the record is the question of the jurisdiction of the court be-
low, and that the jurisdiction of the supreme court of the United States
to review that question is exclusive,

George E. Nelson, for plaintiffs in error.
N. B. Maxey, for defendant in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

SANBORN, Circuit Judge, after stating the facts as above, de
livered the opinion of the court.

Two principal questions are presented by this record: Has this
court jurisdiction to review the judgment below? and has the United
States court in the Indian Territory jurisdiction fo entertain an



