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its supplies. The Potts Company was a concern whose credit was
excellent, and there was nothing'in the circumstances which would
lead the libelants to seek other security. It is quite possible that
they may have thought they had a lien, no matter whom they trust-

. ed; but this was not giving credit to the vessel, Their subsequent

course in regard to the payments is conclusive evidence that they
were looking to the Potts Company for payment, and not to the
vessel. They knew that the Potts Company was not the actual
owner of the vessel, and yet they were willing to delay the payment
of the bills for coal, and receipt them in full, when given the accept-
ances of the Potts Company, If they had credited the vessel, is
it reasonable to suppose that they would have accepted the obliga-
tions of third persons delaying the time of payment? More than
this, they had notice of facts from which they ought to have in-
ferred that the charter under which the Potts Company was running
this steamer required them to pay for the fuel used by it in the
operation of the steamer, and that it had no power to hypothecate
the steamer for the payment of such fuel. Having reason to be-
lieve this, therefore, js it likely that the libelants would credit the
steamer, and thus subject it to a hypothecation by the master,
when that was beyond bis authority? We are not at liberty to
suppose 80, for a presumption of this kind would impute fraud, or
something very like it, to the libelants. It is true that, under cer-
tain circumstances, the master of a vessel, under a charter, where
the charterer is the owner pro hac vice, may hypothecate his vessel
for supplies, contrary to the terms of the charter party, but this is
where there is dire necessity to save the vessel, or to bring her home
within the reach of the owners. No such case is here presented.
This was the home port of the charterers. The necessity was only
that of going on the voyages for which the vessel was chartered,
and not to bring the vessel home to its owners, or to save it from
injury or loss. We think that on neither ground can a lien for the
coal furnished be asserted against the vessel. We are therefore not
called upon to consider the question whether a lien against the
vessel was waived by the libelants taking the acceptances of the
Potts Company, and receipting in full therefor.
The decree of the court below is affirmed, with costs.

THE STATE OF CALIFORNIA.
TEE PORTLAND.
SIMPSON et al. v. THE STATE OF CALIFORNIA.
PACIFIC COAST STRAMSHIP CO. v. THE PORTLAND et al.
(Circuit Court of Appeals, Ninth Circuit. February 6, 1893.)
1. CoLLISION~-MEASURE OF DAMAGE.
‘The measure of damages to a vessel injured by collision with another
vessel wholly or partially in fault is the value of the use of the injured

vessel during the time of the actual, necessary detention; and such value
can be determined by evidence showing the number of days lost while
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undergoing repairs, the average daily earnings for a period six months
prior and six months subsequent to the collision, from which the court
can determine the vessel’s capacity, and the condition of the trade in which
she was engaged, as well as from expert testimony.

8. BAME.

That another vessel belonging to the same owner was substituted for the
disabled vessel during her detention will not affect the right to compensa-
tion, nor is it a cause for awarding less than if such substitute was not

- available.
8. SAME—COMMISSIONER’S REPORT,

On a libel for damages caused by collision, where both vessels were
found in fault, the damages and costs ordered to be divided equally, and
the assessment of damages referred to a commissioner, an appellate court
will not assume that the commissioner awarded interest to one vessel and
not to the other, where no indication or intention to discriminate appears
in the record, and by a prior report he awarded interest to both vessels.

4 BaME—CosT oF REPAIRS.

The bill for services of a part owner, who voluntarily and without re-
quest devotes a portion of his time to overseeing repairs to a vessel in-
Jjured by collision, is not a part of the cost of repairs, for which award
should be made, where it does not appear that there was any necessity
for such services, that they were of any value, or that the bill had been
paid, or payment thereof promised by his co-owners.

5. SaME—DaMAGE To CARGO—EVIDENCE.

By a collision at sea, a vessel with a cargo of lumber became water-
logged, was towed into port, beached, and, in consequence of being
grounded on the flats, her cargo was stained by muddy water, slime, and
mud. Held, that vague and indefinite evidence, which failed to show any
necessity for beaching the vessel before discharging her cargo, or with any
precision even approximately showed what portion of the cargo was
damaged, though competent witnesses were available and not called, no
reason being given for the omission, was Insufficient as a basis for an
award.

8, SAME—CoMMISSIONER'S REPORT—EVIDERCE.

Testimony as to damages sustained by a collision, taken on the first trial,
and considered on the second, is sufficient, without recalling the wit-
nesses to repeat their testimony, to sustain the findings of a commissioner
to whom the computation of damages has been referred, where the par
ties have had the benefit of their legal rights in the matter of exceptions
to the evidence. :

7. BAME—APPEAL—COSTS—MANDATE.

In a collision case, the failure of the circuit court of appeals to decree
costs to appellants on their appeal, even if intentional, affords no ground
for complaining of a subsequent decree of the district court, for the error,
if any, should have been corrected by motion in the appellate court before
the mandate issued. .

Appeal from the District Court of the United States for the
Northern District of California.

In Admiralty. Libel by A. M. Simpson and others, owners
-of the barkentine Portland, against the steamship State of Cali-
fornia, for damages resulting from a oollision. Cross libel by the
Pacific Coast Steamship Company, owner of the State of Cali-
fornia, against the Portland, for damages sustained in the same
collision. The libel against the steamship was dismissed in the
district court, and at the same time an interlocutory decree
was entered againgt the Portland on the cross libel, and the cause
was referred to a master to ascertain the damages. 46 Fed. Rep.
-877. An appeal was then taken from the decree dismissing the
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libel “against the steamship, which decree was affirmed by the
circuit court. An appeal was thereupon taken to the circuit
court of appeals. The case against the Portlind remained in
abeyance until the decree of the circuit court, and thereafter the
order of reference to ascertain damages was carried out, and a
final decree entered against the Portland. From this decree an
appeal was taken by her owners direct to the circuit court of
appeals. The causes were heard together in the circuit court of
appeals, which held that both vessels were in fault, and that the
case was one for divided damages, and entered the following de-
cree:

“The decree of th!s courl: will be that the decrees In the cases of the Port-
land and the State of California are both reversed, and that they both be
remanded to the district court, and there consolidated and tried as one case,
upon the question of the amount of damage sustained by the Portland and
State of California, respectively, by reason of the collision; and that, if either
is shown to have sustalned more damage than the other, the lesser sum,
with the costs of libelant in such case, shall be deducted from the greater

sum, with costs, and the party sustaining the greater loss shall have a decree
for the one half of the remainder.” 49 Fed. Rep. 172.

The causes were accordingly remanded, and were again heard in
the district court, which entered a decree in favor of the owners
of the California in the sum of $2,371.69. From this decree the
claimants of the Portland now appeal. Affirmed,

E. W. McGraw and Charles Page, for the Portland and A. M. Simp-
son et al,, claimants.

George B. Merrill, for the State of California and Pacific Coast
Steamship Compa.ny, claimants,

Before GILBERT, Cu'cmt Judge, and HANFORD and HAWLEY,
D1stnct Judges.

HANFORD, District Judge. This case comes before this court
a second time by appeal from the district court for the northern
district of California, this court having upon the former hearing
remanded it for the purpose of assessing the damages to both
vessels. Upon the last hearing in the district dourt no new evi-
dence relating to the damages sustained by the State of California
was offered in behalf of either party, and upon the evidence taken
prior to the former appeals the court awarded the same amount
of damages as by its first decree, with accrued interest and costs,
amounting to the total sum of $16,050.43. The court received
evidence as to the damages sustained by the Portland, and deter-
mined the amount thereof, with interest and costs, to be $11,307.05,
and decreed that the Pacific Coast Steamship Company, owner of
the State of California, recover from the claimants of the Portland -
the sum of $2,371.69, being one half the difference between the
amounts above stated.

The questions now to be considered relate entirely to items
allowed in favor of the State of California and to items claimed
by the owner of the Portland which were disallowed by the district
court, no appeal having been taken by the claimant of the State



THE STATE OF CALIFORNIA. 407

of California. The items in dispute are all stated in the assign-
ment of errors, and they will be disposed of in the order therein set
forth.

The first assignment specifies no error, and the second is unim-
portant. Both may be passed without further consideration.

The gist of the grievance alleged in the third assignment is that
the evidence does not warrant an allowance for demurrage to
the State of California for her detention while undergoing re-
pair, and in the argument it is insisted that the amount allowed
was arrived at by an improper rule for estimating demurrage. The
right to compensation for loss sustained by actual detention of a
vessel in consequence of a collision with another vessel found to be
wholly or partially in fault is settled by numerous decisions and
the uniform practice of the courts of this country, and it is our
opinion that the value of the use of the injured vessel during the
time of actual, necessary detention is the proper measure of
the amount to be allowed. While the evidence in this case does
not contain opinions or estimates of the value of the use of the
steamship during the time of her detention of persons having knowl-
edge qualifying them to testify as experts, it does show the facts
as to the number of days lost while the damages caused by the
collision were being repaired, and shows the average daily earn-
ings of the vessel for a period extending from six months prior to
the end of six months subsequent to the date of the collision,
from which the court could as well determire the capacity of the
ship and the condition of the trade in which she was then engaged,
and make 3 fair estimate of the value of her use during the time of
her detention, as from expert evidence. The fact that another
vessel belonging to the same owner was used as a substitute for
the disabled steamer during the time of her detention should not
militate against the right to compensation, nor afford just cause
for awarding less than would be allowed if the owner, from lack
of enterprise or inability, failed to have an available substitute
for use in such an emergency. Upon consideration of the evi-
dence, wé are satisfied that the amount allowed for demurrage is
reasenable.

The fourth, fourteenth, and seventeenth assignments are general,
and specify no error.

‘The fifth, thirteenth, and fifteenth assignments relate to the
interest allowed on disbursements for repairsto the steamer,
and they are inconsistent with each other. -In the fifth the com-
plaint is that the court erred in overruling an exception to the
report of the commissioner, who, under an order of reference,
took the evidence, and made findings as to the amount of damages
sustained, which exception is on the ground that the commissioner
allowed interest on disbursements. The thirteenth specifies as
error that it appears by the report of the commissioner, “that
the damage suffered by the State of California was $11,876.05, where
said decree recites it as being $16,050.43.” In his argument the
proctor for the appellants concedes that the difference between
the two amounts can be accounted for by adding to the lesser sum
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costs and interest, and attacks the interest item, not on the ground

of inaccuracy in the computation, nor because interest in such a case

!s upla.wful, but because, a8 he asserts, the commissioner diserim-

inatéd by allowing interest on disbursements for repairs to the Port-

land, and allowed no interest to the appellee, and in justifying the

;epc}rb a8 construed by him he uses the following language in his
rief:

“Now, in cases of collision, interest is not a matter of right. It does not
necessarily follow from an award of damages. It is a matter of diseretion,
to be awarded or not awarded, according to the equities of the case; and
where both yessels are in fault the degree of fault is to be considered in award-
ing Interest. The North Star, 44 Fed. Rep. 492; The Alaska, Id. 498,
The commissioner, exercising his discretion, awarded interest to the Portland,
and not to the State of California. That report, not having been excepted to
by respondent, and having been confirmed by the court below, I8 not open to
exception or impeachment by the respondent in this court.”

This is quite ingenious, but may be well answered in two ways:
First. The record shows that by a supplemental report filed May
10, 1892, the commissioner submitted the testimony taken, and his
report made on the first hearing, relating to the damages to the
State of California, and the order of the court based thereon, by
which it appears that interest on disbursements from dates of pay-
ments was allowed in the same words as in his award of interest to
the appellants as per his last report; and there is in the record no
indication of an intention on the part of the commissioner to dis-
criminate by disallowing interest to the appellee. On the contrary,
he did award interest as stated in the fifth assignment. Secondly.
This court decided that both vessels were in fault, and ordered that
the damages and costs be divided between them equally. We will
not presume that the commissioner, upon a subsequent reference of
the case to him, disregarded the rule for apportioning the losses
gromulgated by that decision, and distinctly set forth in the man-

ate. ‘

The sixth assignment specifies error in disallowing a bill of $100
in favor of Capt. Trask, a part owner of the Portland, for his serv-
ices in superintending the repairs to said vessel. We hold that
this item was properly disallowed. The evidence shows that Capt.
Trask voluntarily devoted a portion of his time to overseeing the
repairs, without being requested to do so by his co-owners, although
it was the business of Capt. R. W. Simpson, as the ship’s husband,
to superintend the repairing of the vessel; and it is not shown that
there was any necessity for the assistance alleged to have been
rendered by Capt. Trask, nor that his services were of any value,
nor that his bill has been paid, or payment thereof promised, by
his co-owners.

The seventh assignment is for alleged error of the court in re-
fusing to allow any sum for damages to the Portland’s cargo of
lumber. If, in fact, injury to the cargo resulted from the collision,
compensation therefor should have been awarded. There is tes-
timony that the value of part of the lumber was impaired by mud
and sand. The collision occurred at sea, and by reason of her in-
juries the Portland became waterlogged. She was towed into the
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port of San Francisco and beached, and it is in consequence of be-
ing grounded on the flats in the harbor that muddy water, slime,
and sand got into the vessel, ‘and stained the lumber, causing the
damage complained of. The evidence does not show that it was
necessary to beach the vessel before discharging her cargo, and the
court has no right to take it for granted. The evidence does not
show with anything like precision, or even approximately, what
portion of the cargo was damaged, and, although witnesses cogni-
zant of the facts, and presumably able to give the figures, were in
San Francisco when the evidence was taken, they were not called,
and no reason has been assigned for this omission. The only evi-
dence in the record to support this claim is too vague and indefinite
to warrant anything more than a mere surmise as to the amount
of the loss, if any, sustained by damage to the cargo. Having
failed to support their claim as to this item by necessary proof, the
appellants cannot reasonably expect the court to base an award
to them upon mere speculation as to the amount of the loss to be
compensated for.

The eighth and twelfth assignments relate to costs, and are with-
out merit, for it affirmatively appears that in the decree rendered
by the district court the costs of both parties were taxed and in-
cluded in the allowance made to each respectively, and our atten-
tion has not been directed to any item of costs claimed by the ap-
pellants and disallowed by the district court, or any item improp-
erly allowed to the appellee.

The ninth, tenth, and eleventh assignments relate to the method
of procedure by which the district court arrived at the amount of
damages to the State of California, and it is therein assumed that
the mandate of this court required the district court to disregard
the -evidence taken previous to the first appeals, relating to the
damages sustained by the State of California, and to call the wit-
nesses again before the court to repeat their testimony. The testi-
mony upon the first trial of the case was reported, and is preserved
in the record, and, having been duly offered and considered on the
second trial in the district court, we regard it as sufficient evidence
to sustain the findings as to the damages sustained by the State
of California. In the consideration which we have given to the
particular objections made to the several items allowed to the ap-
pellee, the appellants have had the benefit of all their legal rights
in the matter of exceptions to said evidence.

By the sixteenth assignment the appellants complain that the
district court erroneously refused to allow them full credit for their
costs upon their first appeals to this court. This is based upon the
assumption that this court, upon the former hearing, by its decrees,
awarded costs to them. The decrees, however, do not go to the
extent of awarding costs, except by directing that the costs in gen-
eral of the litigation should be added to the damages, and divided
between the parties. Under the rules the appellants were entitled
to recover the full amount of costs taxable in this court, unless the
court ordered otherwise; but the failure of this court to decree
that the appellants should recover costs on their appeals, if inten-
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tional, would afford no ground for complaining of error in the decree
of the district court, and, if due to.a mere inadvertence in drafting
the decree, the error should have been corrected by a motion in this
court before the mandate issued. The question is not open to dis-
cussion upon the present appeal.

We affirm the decree of the district court, with costs to the ap-
pellee, and direct that the cause be remanded to the distriet court
for further proceedings to execute said decree.

, THE YOUNG AMBRICA. '
CAMPBELL v. THE YOUNG AMERICA.
(District Court, 8. D. New York. January 20, 1808.)

CoLLISTION—BROKEN WEARING IRON—WEAKR Boam.
- The wearing ifron of a tug was broken and rough, and, coming In eon:
-tact with libelant’s canal boat, it ripped off three stern planks; but, de-
fendant’s evidence showing that the bolt fastenings of the canal boat's
sterhh planks were mostly rusted off, held, that such defect contributed
equally to the loss, and the damages should be divided.

In Admiralty. Libel by James Campbell against the steam tug
Young America for collision. Decree for divided damages.

Carpenter & Mosher, for libelant.
Robinson, Biddle & Ward, for claimant.

BROWN, District Judge. Whatever may have been the character
of the mark left upon the side of the libelant’s canal boat, the fact is
proved that the rake iron, which ran perpendicularly down the ex-
treme after end of the planking on the side, was torn up, broken, and
left hanging and swinging from the uppermost fastening. This fact
seems to me to prove conclusively that there was some defect in the
claimant’s tugboat, probably in the rupture and projection of her
wearing iron, which distinguishes this case altogether from those of
contacts in the usual course of navigation, and shows that the dam-
age in this case was caused by the rough impact of the tug’s broken
wearing iron. Had the stern planks of the libelant’s boat been rot-
ten, their edges, across which this projecting iron passed, would natu-
rally have given way, without other damage. The stern planks, how-
ever, were ripped off by the impact. But from the mark left upon the
side of the boat, even to the depth sworn to by the libelant’s witnesses,
it would not seem that there was a contact of sufficient depth, breadth
or force to have carried away those three stern planks by merely
passing across the edge of one of them, had they been fastened se-
curely across the stern. The evidence of the claimant in that re-
spect is very direct and positive that most of those bolt fastenings
were rusted off between the planks and the timbers ingide. I must
regard such a proved defect ar a cause equally contributing to the
loss; and the damages must, therefore, be divided. The Syracuse,
18 Fed. Rep. 828; The Atalanta, 34 Fed. Rep. 918; The N. B. Star-
buek, 29 Fed. Rep. 797. Decree accordingly.



