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SINGER MANUF·G CO. v. BRILL.
Court ot Appeals, Ninth Circuit. April 20, 1892.)

No. 49.
1. PATENTS JOR INVENTIONS-VALIDITy-SEWING-MACHINE TREADLES.

The second claim ot letters patent No. 128,460, issued July 2, 1872, to A.
Brill, tor an improvement in sewing-machine treadles, consisting of a com-
bination with "a driving or11y wheel of adjustable bearings," is void tor
want ot invention, in view ot the prior state of the art.

8. SAME-.A.PPEAL-QUE8TION8 OF FACT. ..
The first claim of the patent covers a combination ot a 6y wheel

having a short projection or axle at the center on one side, and on the other
an arm attached to the wbeel a short distance from the center, with a
crank returning to the center, and a short projection or axle at the end
of the crank; the wheel being held in place by pointed screws passing
respectively through one ot the standards of the machine, and through a
bracket attached to the under side of the table, the screws fitting in
conical sockets In the axle. Held, that the claim is not void upon its face,
although all the elements are old, and that the question whether it pro-
duceda new arid result was a question of fact to be determined by
the jury: and their finding that the claim was valid was not reviewable
on appeal, since it was supported by some legal evidence. Heald v. Rice,
104 U. S.737; Lumber Co. v. Rodgers, 5 Sup. Ct. Rep. 501, 112 U. S. 659;
and l!'ond du Lac Co. v. May, 11 Sup. Ct, Rep. 98, 137 U. S. 395,-distin-
guished.

8. 8AME-.A.PPEAL-INFRINGEMENT,
The question whether the second claim was infringed by a machine made

under letters patent No. 224,710,issned February 17,1880, to Miller & Diehl,
a.';;signorsot the Singer M::anufacturing Company, Was also a question ot
fact for the jury, and their finding. of infringement upon competent evi-
dence was not reviewable on appeal.
In Error to the Circuit Court of the United States for the North-

ern District of California.
At Law. Action by Andrew Brill against the Singer Manufac-

turing Company for infringement of letters patent No. 128,460, issued
July 2, 1872, to complainant, for an improvement in treadles for
sewing machines. The alleged infringing machine was made under
letters patent No. 224,710, issued February 17, 1880, to L. B. Miller
and P. Diehl for band-wheel bearings for sewing machines, and by
them assigned to the Singer Manufacturing Company of New Jer-
ley. There was a verdict and judgment for plaintiff. Defendant
appeals.. Affirmed.
M. A. Wheaton. L M. Kalloch, F. J. Kierce, and F. M. Husted, for

plaintiff in error,
J. J. Scrivner, George W. Schell, and C. W. M. Smith, for defend·

ant in error.
Before McKENNA and GILBERT, Circuit Judges, and

KNOWLES, District Judge.

GILBERT, Circuit Judge. A. Brill brought an action at law
against the Singer Manufacturing Company to recover damages for
infringement of United States letters patent No. 128,460, bearing
date July 2, 1872, for an improvement in sewing-machine treadles.
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r.rhe answer of the defendant pleaded the general issue, and notice
was given of special matters claimed to be in anticipation of the
patent The case was tried by a jury, who returned a verdict for
plaintiff, fixing his damage. at $10,008.30, and judgment was en-
tered for that amount. Although the bill of exceptions contains
numerous assignments of error, both as to the ruling of the court
upon the testimony and the instructions to the jury, the argument
of counsel for the defendant brought to the consideration of the
court but two principal questions, to wit, whether the circuit court
erred in not directin!r a verdict for the defendant-First, upon the
ground that the plaintiff's patent was void for want of novelty; and,
second, because there was no evidence of infringement.
The plaintiff's patent is for an improvement in sewing-machine

treadles. The object of his invention, as stated in his patent, is to
increase the ease of operating the machine, diminish the noise, and
provide a means of readily adjusting the bearing of the driving or
fly wheel, so that it may always run true and without shaking. To
accomplish these results the plaintiff's improvement combines me-
chanical devices. none of which was new. His specifications de-
scribe a fly wheel or driving wheel having upon the one side, at the
center, a short projection or axle; upon the other side an "arm,"
attached to the wheel a short distance from the center, with a crank
returning to the center, with a short projection or axle at the end of
the crank. The wheel is held in place by pointed screws, passing
respectively through one of the l!ltandards of the sewing machine
and through a bracket, which is attached beneath the sewing-ma-
chine table, and extends downward to a point opposite the center
of the wheel. The wheel has conical sockets, in which the points
of the screws are inserted and adjusted. The claims of the patent
are two. The first is for a combination including as separate and
distinct elements the wheel, "C," arm, ''E,'' bracket, "B," standard,
"H," and screws, "G, G;" the second claim is for the combination
with "a driving or fly wheel of adjustable bearings."
On the trial the defendant put in evidence several prior patents,

claimed to be anticipatory of the plaintiff's patent, and also as show-
ing the state of the art in that class of machinery at and prior to the
date of plaintiff's invention. One of these prior patents shows in
the drawings a combination of a fly wheel and crank shaft and ad-
justable screws passing through the standards at either end of the
machine. It is a patent for a sewing-machine brake, and its pur-
pose is to make it impossible for the fly wheel to turn backward. It
contains no description of the adjustable screws, and no claim is
made for their use in combination or otherwise. The drawings.
however, plainly !!lhow that the shaft is supported and turns upon
screw points similar to those employed by plaintiff. Another of
these older patents is for a turning lathe, in which a combination
of the fly wheel with a crank shaft and adjustable screws upon the
ends of the shaft plainly appears. A third is for a fly wheel with
shortened axle. one end of which is supported by a bracket, but no
adjustable screws are employed. Owing to the existence of these
prior patents. and the state of the art as evidenced by them, the
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plaintiff1s for" a combination with driving or, fly
wheel 'of.adju,stable own admissions, is clearly
withotit merit., •The validity of the first claim.depends upon wheth·
er or not: the 'plaintiff brought" together the mechanical devices
which he claims in aneW-and useful manner, 01' ina shape or form
which produced results different from those which had been
duced before.· This question was sUbmitted to the jury under
er instructions from the court, and we have not the power to disturb
their verdict.
It is urged on behalf of the defendant that the court below should

have i,nstrilcted the jury to return a verdict for the defendant, and
that the refusal so to instruct is error for which this court may re-
verse the, judgment. Since the adoption of the seventh amend-
ment to the constitution, declaring that no fact tried by a jury shall
be otherwise re-examined in any court of the United States than
according to the rules of the common law, the supreme court has re-
peatedly affirnied the doctrine that upon writ of error the federal
courts are ,confined to the consideration of exceptions to the evi·
dence and to the instructions given or refused to the jury, and that
they have no concern with questions of fact, or the weight to be
given to the evidence which was properly admitted. Parsons v.
Bedford, 3 Pet. 436; Barreda v. Silsbee, 21 How. 167; Railroad Co.
v. Fraloff, 100 U. S. 31; Insurance Co. v. Ward, 140 U. S. 91,11 Sup.
ct. Rep. 720.
Where ,there is any evidence whatever to go to the jury upon an

issue of fact, the refusal of the court to instruct the jury to return
a verdict for the defendant is not reviewable in this court. There
is nothing in the case before the court to make it an exception to the
rule. The defendant relies upon Heald v. Rice, 104 U. S. 737;
Lumber 00. v. Rodgers, 112 U. S. 659, 5 Sup. Ct. Rep. 501; and
Fond du Lac Co. v. May, 137 U. S. 395, 11 Sup. Qt. Rep. 98,-as sus-
taining a contrary doctrine. In Heald v. Rice the action was brought
for alleged infringement' of reissued letters patent. One of the defens-
es relied upon was that the reissued letters described an invention
different from that covered by the original patent. This was a ques-
tion of law for the court, to be determined by a comparison of the
two instruments. The decision of the supreme court went no further
than to hold that the reissued letters patent should have been held
to be void, and that the jury should have been instructed to return
a verdict for defendant. To the same effect was Lumber Co. v.
Rodgers. In the case of Fond du Lac Co. v. May the supreme court
expressed the opinion that the court below should have directed a
verdict for the defendant, and that the judgment must be reversed,
but expressly based the decision upon the ground that the patent
was void. The patent in that case was for "an improvement in the
construction and operation of prisons." The invention was claimed
to consist in the interposition of a grating between the jailer and the
prisoner at every stage of opening and closing the cell doors. Every
element of the combination was admitted to be old. The court held,
upon the plaintiff's own testimony, that the patent was void, for the
reason that the interposed grating was made part of the combina-
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tion solely for the protection of the keeper, and had nothing to do
with locking or unlocking the doors, and that the mechanical de·
vices adopted to produce that result acted precisely the same with-
.out the gratin/! as with it. In other words, the court held that
there was no natentable combination between the grating and the
devices. Neither of those decisions is a precedent for the case un-
der consideration. There was nothing upon the face of the plain-
tiff's patent to show that it was invalid. The questions of the nov-
elty and utility of the plaintiff's invention were not questions of law
to be determined by the court, but were issues of fact to be sub·
mitted to the jury. It cannot be said that there was no evidence
to support the verdict. The plaintiff's invention, if any there was,
consisted in shortening or dispensing with the wheel shaft, which,
in combination with adjustable screws, had, before his invention,
extended from one standard of the machine to the other. He thus
brought the adjustable supports of the wheel nearer together, dis-
pensing with a considerable amount of material, which could only
add to the weight, the friction, and the cost, and bringing the point
of application of the treadle bar to a central position between the
two points of support of the wheel, thereby increasing the ease of
operation of. the machine. It may be conceded that the plaintiff's
combination approaches very closely the line which separates that
which is patentable from that which is not, and that the amount
of invention involved in it is small. The patent, however, was
prima facie evidence of its own validity, and the burden of proof
was upon the defendant to establish its want of novelty. Cantrell
'(. Wallick, 117 U. S. 690, 6 Sup. Ct. Rep. 970; Smith v. Goodyear
DentalVulcanite Co., 93 U. S. 486; Lehnbeuter v. Holthaus, 105 U.
S. 94-
There was evidence that the plaintiff's machine was used to a

very considerable extent by manufacturers; that the plaintiff sold
numeroUB shop ri/!hts for its use: and that he manufactured and sold
a number of his wheels with their adjustable bearings. There were
witnesses who testified to the novelty and the utility of his inven-
tion. There is testimony that the wheels in uee prior to his inven-
tion were unsatisfactory; that they were difficult to operate, and
were noisy in oneration: and that a considerable amount of atten-
tion was bestowed upon the question of their improvement during
a period of several years antedating his patent. All these facte
may be taken into consideration in a doubtful case. Topliff v. Top-
liff, 145 U. S. 164, 12 Sup. Ct. Rep. 825; Loom Co. v. Higgins, 105 U. S.
591; Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 495.
There was evidence, also, of infringement by the defendant, and

that qU&'3tion was properly submitted to the jury under correct in-
structions from the court. The patent under which the defendant
was manufacturing wheels when the action was commenced was is-
sued February 17, 1880. It is a patent for "an improvement in band-
wheel bearings for sewing machines." The specifications show that
the results sought to be accomplished thereunder were substantially
the same that are arrived at in the plaintiff's patent, namely, "to do
away with the rattling of the band wheel, and to reduce the friction;
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also· to aimplify and condense the parts, lessening the cost, and
avoiding the 'complications of the antirattling journals in use."
It i. claimed that the combination used in the defendant's patent

difl'ers essentially from that covered by the plaintiff's patent in
several distinct narticulars: First. that the defendant dispenses
with the bracket; second, that it dispenses with the arm, "E;" which
is attached to plaintiff's wheel, and made a part of his combination;
third, that, instead of two adjustable screws, the defendant uses
but one, and in the machines manufactured under its patent prior
to 1886 it used no adiustable screw whatever. The plaintiff's pat-
ent being a patent for a combination of old devices, the question
of the infringement depended upon whether or not the changes from
that combination adonted in defendant's wheel were merely changes
in form, or such as arose from the substitution of equivalents. The
defendant had the riA'ht to make improvements upon the plaintiff'.
combination, and defendant's patent cannot be held to be an in-
fringement if it nresents a new combination of the elements that
are found in plaintiff's patent, or substitutes for one or more of the
same a new ingredient, performing a new function. But the chan-
ges adopted in the defendant's device were evidently found by the
jury to be merely formal. The jury must have found that by substi-
tuting one screw or an adjustable slide or lug for the two adjustable
screws of plaintiff's patent the defendant accomplished all the re-
sults of that feature of plaintiff's combination by an equivalent de-
vice, and that the deflection of the defendant's axle to form the
crank is but a change in form from the plaintiff's arm, "E," which
is attached to the side of the wheel. and that the defendant's brace
brings the point of support of the wheel to the same relative posi-
tion it would occupy if the plaintiff's bracket were used. There was
evidence before the jury to sustain this view. There was testimony
to the effect that all of the devices employed by the defendant were
the same as plaintiff's device, with the exception of slight changes in
form, which performed no new functions, and which accomplished
all the results attained by the plaintiff, with no improvement in oper-
ation, and no perceptible advantage in conl'ltruction or cost; and
that it was whollv immaterial whether there were two adjustable
screws, or one adjustable screw, or an adjustable lug, whether the
treadle were attached to an arm affixed to the wheel out of its cen-
ter, or to an axle passing through the center, and deflected away
therefrom, to form the treadle crank, or whether the support were a
brace or a bracket. In short, the jury must have found that the im-
provement or invention of plaintiff, if any there was, consisted, in
its essential features. in combining the advantage of adjustable
screws, whereby friction and noise were lessened, and opportunity
was afforded to adjust and take up lost motion, together with an
axle so shortened as to leave only length for support upon both sides
of the wheel, and room between for the central and even operation
of the treadle crank, and that these are likewise the essential fea-
tures of the defendant's wheel. There being no error in the rulings
or charge of the court, the judgment must be affirmed, with costs to
the defendant in error.
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NATIONAL SHEET-METAL ROOFING CO. v. SMEETON.
(Circuit Court of Appeals, Seventh Circuit. February 11, 1893.)

No. 41.
PATENTS FOR INVENTIONS-NOVELTy-METAL ROOFING

The second claim of letters patent No. 256,083, issued April 4, 1882,
to John Walter, for "a sheet-metal roofing plate having one of its lateral
edges formed with two parallel corrugations to form a gutter, and the
other lateral edge formed with a broad corrugation, adapted to make a
seam with corrugations and the cap for the gutter of a corresponding
plate," is void for want of novelty, since gutters in rigid roofing plates
were previously known. 47 Fed. Rep. 307, afilrmed.

Appeal from the Circuit Court of the United States for the
Northern District of lllinois.
In Equity. Suit by the National Sheet·Yetal Roofing Company

against Henry Smeeton to restrain the alleged infringement of a
patent. The bill was dismissed at the hearing. Complainant ap-
peals. Affirmed.
Hill & Dixon, for appellant.
Banning, Banning & Payson, for appellee.
Before GRESHAM: and WOODS, Circuit Judges, and BUNN, Dis-

trict Judge.

PER CURIAM. The decree appealed from is affirmed upon the
grounds stated in the opinion of the court below, reported in 47
'Fed. Rep. 307.

LEIB v. ELECTRIC MERCHANDISE CO. et al.'
(Circuit Court of Appeals, Seventh Circuit. February 11, 1898.)

No. 56.
PATENTS FOR INVENTIONS-NoYELTY-ELECTRIC RAIL-CONNECTOR.

Letters patent No. 434,087, issued August 12, 1890, to Charles Leib, tor
an electric rail connector consisting of a short metalllc wire with each
end passing through a bolt or rivet, which is firmly inserted into a hole
drllled into the rail, are void for want of novelty over the Gassett &
Fisher patent ot May, 1880, in which the connecting wire is colled round
the heads of the rivets, instead of passing through them, as well as th9
Westinghouse patent of July 31, 1883, and the Winter patent ot April
14, 1885, in which the ends of the wires are directly inserted in holes in
the ralls. 48 Fed. Rep. 722, affirmed.

Appeal from the Circuit Court of the United States for the
Northern District of lllinois.
. Suit by Charles Leib against the Electric Merchandise Com·
pany and others for alleged infringement of a patent. The bill
was dismissed at the hearing. Complainant appeals. Affirmed.
Banning, Banning & Payson, for appellant.
F. W. Parker, for appellees.
'Rep<lrted by Louis Boisot, Jr., Esq., of the Chicago bar.
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