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Des Moines. The government should have received the amount
of the tax. The plaintiffs had committed no fraud and there was
nothing to justify the treatment they received.
The verdict must be set aside and a new trial granted.

lIn re BACHE et al.

(Circult Court, S. D. New York. Febrnary 10, 1893.)

1. CUSTOMS DUTIES-WINDOW GLASS-BREAKAGE ON THE VOYAGE.
Window glass, which was in a sOlmd condition when it. was shipped.

but has been broken on the voyage, so as to be useless except for remanu-
facture, is entitled to free entry, under paragraph 590 of the tariff act
of October 1, 1890, for it is, for tarlfr purposes, di.tferent merchandise from
that which was shipped. and not merely damaged merchandise of the same
kind. Marriott v. Brone, 9 How. 619, followed.

8. BAME-BOARD OF ApPRAISERS' DECISION-.A.PPEAL-JunIsDICTION.
The collector classified certain window and other glass under Schedule B,

(paragraph 112 of the act of October I, 1890,) and the importer protested.
claiming that on the voyage part of the glass was broken into pieces which
could not be used without remanufacture, and was therefore exempt from
duty, under paragraph 590 of the free list. Before the board of genera!
appraisers the importer offered to prove the number of pounds of g1a&l
thus broken, but the board refused the offer, deciding that the claim was
in legal effect one for reduction of duties on account of dall'ages to part
of the goods, and tlIat such a claim was under the act ot
June 10, 1890, § 23. The facts were undisputed, and the board found
as a fact that part of the glass was broken. on the voyage. Held, that the
proceeding before the board was in the nature of a demurrer by the col-
lector to the protest; that the board had .'luthority to determine the ques-
tion of law thus presented without admitting the evidence; and that, on an
lIIppeal from lw decision, the cireult court had authority to review and
reverse the same, notwithstanding the absence of evidence in the record
to support the tlnding as to the broken glass.

Appeal by the Importers from a DecisiOIi of the Board of GeneraJ
Appraisers affirming a decision of the collector of the port of New
York. Reversed.
W. Wickham Smith, f()ll' importers.
James T. Van Rensselaer, Asst. U. S. Atty., for collector.

COXE, District Judge. The appellants are dealers in glass. They
have, at various times, imported. into this country window glass
which was in a sound condition when purchased abroad, but which,
to a considerable extent, was broken on the voyage; the broken por-
tions when brought to this country being fit only to be remanufac-
tured. The collector assessed the entire merchandise, the broken
as well as the unbroken portions, under paragraph 112 of the new
tariff act. The importers insist that the broken portions are entitled
to free entry under paragraph 590 of the free list, which is as
follows: "Glass, broken, and old glass, which cannot be cut for use,
and fit only to be remanufactured." The board sUBtained the col-
lector and the hnporters appeal to this court.
The question is one of law. Appellanta have imported into this
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country glass which, concededly, is within the provisions of the free
list. Had it started from Europe in the condition it was in when
it reached New York there can be no doubt that it should enter
free. The question is: Does the fact that it was broken while in
an Antwerp ship, instead of in an Antwerp factory, change its
nondutiable character? The law concerns iWelf only with mer-
chandise which is imported; that is, brought into this country. It
iB of very little moment what is the character of the merchandise
which leaves the foreign market. What is its character when it
reaches our market? This is the all-important qnestion. If a ship
were to leave a foreign port having on board a consignment of some
material entitled to free entry here, and during the voyage it should
be manufactured into dutiable articles, no one would seriously c()n·
tend that they could escape duty. The converse of this prop08ition
should also be true. If merchandise is duty free when it reaches
New York no duty should be charged. Of what moment is it
where or when it became nondutiable, so long M it is nondutiable

en"j:ersour ports and becomes subject to our laws? A happy
illustration was presented at the argument. A cattle dealer buys
acowin;'England intending to bring her to this country and pay the
dUty of ten dollars on arrival at New York. On the voyage the cow
dies, and he brings nothing but her hide to New York. Hides are
. free. Why should not this hide be free? Why should its owner
pay duty on a cow because the ship left England with a cow? So
in the case at bar, the Westernland left Antwerp with dutiable
merchandise. When she reached New York this merchandise
was free. What right, then, had the collector to levy a duty on
goods which congresS has declared shall enter free? To adopt the
language of the court in Marriott v. Brune, 9 How. 619:
"To add to such unfortunate losses, the burden of a duty on them, imposed

afterwards, would be an uncalled-for aggravation, would be adding cruelty to
misfortune, and would not' be justified by any sound reason or any express
provlslon Of law."

This is not a case of damaged goods at all. The value of the
goods WM not diminished. The goods ceased to exist. There was
no longer window glass 16 by 24 inches square. In its place was a
quantity of broken glass. The character of the merchandise WM
entirely changed during the voyage. For tariff purposes it was
different merchandise. The glass schedule no longer described it.
The language of the free list covered it with perfect accuracy. If
the appellants' cases had· contained broken glass and nothing else
it will hardly be argued that it should be charged with duty, but,
on principle, there can be no distinction. It can make no differ-
ence that dutiable and nondutiable goods happen to come to this
country in the same bOx. It is the character of the merchandise
and not the case in.which it is packed that determines its tariff
classincation. .views are, it is thought, sustained by the fo1-
lowing authorities: Marriott v. Brune, 9 How. 619; Lawrence v.
Caswell, 13 How. 488; U. S. v. Nash, 4 Cliff. 107; Weaver v. Salton-
stall, 38 Fed. Rep. 493; Reiss v. Magone, 39 Fed. Rep. 105; Lead Co.
v. Seeberger, 44 Fed. Rep. 258.
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The principal objections to the contention of the importers relate
to matters of detail ill administration based upon alleged difficulties
in administering the law as interpreted by the importers. I do not
think such difficulties exist, but if they do it is entirely clear that
matters of convenience must yield to matters of right. No impedi-
ment has been suggested which cannot be readily removed by the
officers of the customs. If the interpretation now placed upon the law
is correct it may require greater care and diligence upon the part of
these officers, but nothing more. No fault is found with the protest
either as to form or time of service, and the importers have complied
with every provision of the law necessary to enable them to obtain
relief. The case in this regard is a simple one.· The collectol' has
levied a duty upon goods which were entitled to enter duty free.
The importers duly protested, pointing out the precise injury com-
plained of.. This is all the law required them to do to protect their
rights. They have rights and they should be protected.
This cause has been treated thus far, as it was treated upon the

argument, as if the fact found by the board, that the glass was
broken in transitu, was fully established by the proof. At the
close of the argument the point WaB taken that the decision of the
board must be affirmed for the relUlOn that there was no evidence
to support this finding, and, therefore, that this court must disre-
gard it. The facts bearing upon this proposition are aB follows:
The 4nporters in the protest allege that on the voyage considerable
quantities of the glass became broken into pieces which were fit
only for remanufacture and they say:
."Weare p-repared to prove the number of pounds of the glass covered by
this entry that have been broken so as to be unfit for use, and we elalm it Is
your duty to ascertaJn and determine such number of pounds and rellquldat.e
the entry accordingly."

The return also contains the following entry:
"Schedule of protests to accompany letter of Sept. 22d, '91. Window gJ.a.s

and pieces. Semon Bache & Co."

The decision of the board states:
"The importers in each case appeared before the board of general appraisers

and offered to produce evidence showing the amount of damage done to each
,package or case, and this evidence was held by the board to be irrelevant,
and was excluded on the ground that allowances for damage of the kind under
consideration were abolished by section 23 of said act of June 10,1890. • • •
The case Is one which would fall directly within the terms of section 2927 of
the Revised Statutes, but for the repealing effect of section 23 of the act of
June 10, 1890, which latter statute, in our judgment, prohibits us from enter-
taining such a claim in any form whatever. Holding as we do that the
claim is one, in legal effect, which seeks a reduction of duties on accOunt of
damage to a portion of the merchandise, we decide that it is not well taken.
The protests are accordingly overruled on this ground, and. the collector's de-
cision Is amrmed in each case."

The proceeding before the board was in the nature of a demurrer
by the to the protest of the importers. In legal contempla-
tion the collector's position was this:
"I concede all you say in your protest, but it Is bad in law. I object to

your taking up my time and that of the board by the produc1ion of irrelevant
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and tor when, Jt is allin, when you"hav;e,.prqved all that
you allege lliyourprotest it Wmavall you notblng, tor 'the reason that your
claim. is one' tor a reduction of duties on account of damage and such allow-
ances have been a.bolished by law. Your broken glass IS not entitled to free
entry and thll I;loard cannot entertain your claim in any forlll whatever.
'rhere is no law tor it."
The board took this view, and, entertaining the opinion of the law

they did, ,their action was perfectly natural and proper. Should
the collecto!! ·now be permitted to take advantage of the absence
of proof wWch;, in effect, was rejected on his motion, in order that
the point of law which lies at the threshold of a recovery might be
determined,? It is thought not. If the point had been made be-
fore the ,board they would undoubtedly have required an admission
from the collector 01' in some other way would have obviated the
difficulty. But it is perfectly evident that all parties regarded the
point as sufficiently presented, and nothing to the contrary appeared
until the cause had been argued on the merits and was about to be
decided in the circuit court. Indeed, it would seem doubtful
whether under the provisions of section 15 of the act of June 10,
1890, s.uch a point can be raised at all by a respondent. This ac-
tion provides in substance that any person, whether importer or
collector, who is dissatisfied with a decision of the board may ap-
ply "for a review of the questions of law and fact involved." He
must, moreover. file "a concise statement of the errors of law and
factoomplained of." .
Intbis case the board finds as matter of fact- that "a considerable

quantity of said glass was damaged by being broken during the
voyage and before arrival at the port of New York in such manner
as ·to be unfit for any other use than to be remanufactured." No
error was pointed out by the collector in this finding. Indeed, no
error of fact was assigned by either party. As the facts were
Wholly undisputed it may well J!l:tve been that the board thought it
unnecessary to attach the testimony. If the collector had raised
the point in the manner required by the statute it may be that the
board would have returned either testimony or proof of an admis-
sion that would obviate the present difficulty. It would certainly
be a most novel proceeding if a respondent can succeed in having a
judgInellt inWs favor because of an error committed by
the court below. The anomalous aspect of the proceeding would
not be diminished should it appear further that the error was one
which the trial court made upon the motion of the respondent and
against the strenuous objection of the appellant. So far as the
question affects the case at bar lean see no reason in favor of sus<-
taining the objection and many reasons why it should not be sus-
tained. It is for the interest, of all, importers and collectors alike,
that tWs question should be decided speedily. Why should the
board of appraisers be burdened with the preparation of another
cause with its consequent ,labor and delay? If it is held that the
evidence is llecessary, weeks may be required to produce it, foJ,' the
proceeding would be in the nature of an accounting, and should the
court sustain bOard, the testimony wP.1 be wholly un-
availing. On the other hand injury can happen to the govern-
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ment, for no money can be refunded except upon proof of the facts
stated in the protest. So far as the question affects the practice
in such cases generally it is manifestly for the interest of all that
such questions should be determined with as little annoyance, expense
and delay as possible. It was partly to produce this result that the
board was established. If the practice before the board is to be
more cumbersome and involved than under the old system the pub·
lic will reap little advantage by the change. Where the board is
of the opinion that the protest is frivolous on its face or that it has
absolutely no law to sustain it I can see no reason why they should
not say 80 and have the question of law thus raised disposed of in
limine without incumbering the. record with a. mass of testimony
which may in the end turn out to be mere worthless rubbish.
The decision of the board should be reversed.

LALANOE & GROSJEAN MANUF'G CO. v. HABERMANN MANUF'GCO.
(Circuit Court, S. D. New York. January 5, 1893.)

PATENTS FOR INVENTIONS-INTERLOCUTORY DECREJ!I- ApPEALS-SUPERSEDEAS.
Upon an appeal to the circuit court of appeals from an interlocutory

decree sustaining a patent, declaring infringement, and granting an
. injunction, detendant is not entitled to a supersedeas as a matter ot
right, but the matter rests in the discretion of the circuit court, and the
injunction will be stayed only under exceptional circumstances. Societe v.
Blount, 51 Fed. Rep. 610, disapproved.

In Equity. Bill by the Lalance & Grosjean Manufacturing Com·
panyagainst the Habermann Manufacturing Company for infringe-
ment of a patent. The patent was heretofore sustained, infringe-
ment declared, and an injunction· granted. See 53 Fed. Rep. 375,
380. The case is now heard on a motion to stay the injunction pend·
ing an appeal to the circuit court of appeals, under section 7 of the
judiciary act of March 3, 1891. Denied.1
Robert N. Kenyon, for the motion.
Arthur v. Briesen, opposed.

COXE, District Judge. This motion presents the situation which
usually arises where a patent has been sustained.. The defendant
asserts that his business will be irreparably injured if he is compelled
to stop infringing. The complainant, on the other hand, is equally
strenuous in contending that his business will be destroyed if the in-
fringement continues. If the two parties stood on equal footing,
the question would be a difficult one. But they do not. The com-
plaina,nt is the owner of a valid patent and the defendant is a tres-

'Subsequent to this decision the respondent applied to the supreme conrt ot
the United States tor leave to file a petition tor a writ ot mandamus to the
circuit judge, requiring him to allow a supersedeas, but that court denied the
application, holding, as did the circuit court, that the granting or refusing
of a supersedeas was within the discretion ot the circuit court, and that the
supreme court had no jurisdiction to control that discretion by & writ ot
mandamus. See 13 Sup. Ct. Rep. 527.


