22 FEDERAL REPORTER, vol. ba,

against the principal and his sureties on the return of such process
duly served, if no sufficient cause was shown for setting aside the
forfeiture.. That is one of the approved common-law methods of
‘enforeing such obligations after a forfeiture is declared, and it has
on some occasions been supposed that it was the only appropriate
method, although it is now well ‘settled that an -original action
may also be brought on bonds of ‘that character. Com. v. Green,
12 Mass. 1; Com. v. MeNeill, 19 Pick. 127. We are constrained to
hold, tberefore, that the judgment against McElroy in the sum of
$2,000, which was rendered by the United States distfict court for
the district of Kansas on the 6th day of Novembe?, 1869, was a
valid judgment, and that it was not even voidable. .-

Another position was taken by the defendants in the circuit court,
and seems to be relied upon in this court, that the marshal’s deed
to the lot in controversy, which was executed after the death of
McElroy, is void, and conveys no title, for the reason that the action
was not revived in the name of his heirs or legal representatives be-
fore the deed was executed. With reference to that contention, it is
only necessary to say that as the sale of the lot was made and
approved, and a deed was ordered to be executed, during the life-
time of McElroy, we do not perceive that the right of the United
States to redeem is in any way impaired, even though it be true
that the deed is in fact void. The deed is the niere evidence of
transactions that had been fully consummated in the lifetime of
the judgment debtor. But we are unwilling to concede that the
deed is defective for the reasons above stated and urged. The law
seems to be quite well settled that a deed made under such circum-
stances is valid, notwithstanding the failure to revive. Herm.
Ex’ns, § 213, and citations. The decree of the circuit court is there-
fore reversed, with directions to enter a decree in favor of the
United States, in such form as the parties have heretofore stipu-
lated shall be entered in case the right of the United States to re-
deem was sustained. v

STOCKTON et al. v. RUSSELL et al,
(Circult Court of Appeals, Fifth Circuit. November 25, 1802)
' No. 74.

[NJUNCTION—WHEN GRANTED—EQUITY.

Defendant, who owned and controlled the majority of stock in a rallroad
company, and was president thereof, sold the same to complainants for
$29,000. The latter paid $5,000 in cash, and for the balance gave their
notes, payable in 90 days. By the contract defendant was to retain
possession of the stock, with the right to vote the same, as security for the
notes, but was to vote it as requested by complainants. Thereafter com-
plainants were permitted to operate the road, and shortly afterwards one
of them was elected president, and the other secretary, and both were
made directors. Complainants, however, defaulted on the notes, and,
though the time was extended 10 days, they never pald any part thereof,
Thercafter the board of directors requested complainants to resign their
positions, whereupon the latter took possession of the books and records
of the company, discharged the superintendent and all the employes, anfd
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put new employes in possession. The directors then passed a resolution
requiring that the old superintendent be restored and have possession of
the property, but complainants refused to comply therewith, or to recog-
nize the authority of the board. Thereupon the board removed complain-
ants from their official positions, and ordered them to turn over the prop-
erty to defendant, as agent of the directors. On exhibiting these resolu-
tions to the employes of the road, the property was turned over to defend-
ant, but complainants again regained possession by means of warrants
issued by a justice of the pedce, charging the employes with criminal
trespass. In the mean time they had expended money on the property, put
heavy charges on it for labor and material, and had bought a steam ferry,
to run in connection with it and other lines of transportation. To protect
their possession, complainants filed the bill herein, and obtained a decree
enjoining defendant from paying the employes, or from interfering with
complainants’ possession and control. Held, on appeal from the injunc-
tional decree, that the same should be reversed, and that the bill was
entirely without equity, and should be dismissed.

Appeal from the Circuit Court of the United States for the North-
ern District of Florida.

In Equity. Bill for injunction brought by James A. Russell, Da-
vid M. Yeomans, and Horace Scott against John N. C. Stockton, S.
L. Earle, Thomas P. Denham, Arthur Meigs, and the Jacksonville,
Mayport & Pablo Railway & Navigation Company. Decree for com-
plainants. Defendants appeal. Reversed.

C. M. & J. C. Cooper, for appellants.
H. Bisbee, (H. H. Buckman, on the brief,) for appellees.

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,
District Judge.

‘McCORMICK, Circuit Judge. On February 10, 1892, John N. C.
Stockton, as administrator of the estate of Alexander Wallace, de-
ceased, one of the appellants, held and owned 571 shares of the capi-
tal stock of the Jacksonville, Mayport & Pablo Railway & Naviga-
tion Company, being a majority of the stock of said company, and he
was entitled to have issued to him 442 additional shares of such
atock, and had a lien on 83 shares of such stock of John B. Togni,
for moneys due from said Togni to said estate On that date, he,
as such administrator, joined by Mary Wallace, the widow of said
‘Alexander Wallace, made a contract with the appellees, Yeomans,
Russell, and Scott, for the sale to them of said stock. Appellees
paid him $5,000 on account of said contract, the remainder of the
consideration being payable in 90 days, according to said contract,
and also evidenced by the promissory notes of said appellees of same
date as the contract, payable 90 days after date, one note for $8,000,
and one for $16,000. Neither of these notes, nor any part of said re-
mainder of consideration money of said contract, has ever been paid.
‘At the time said contract was made, the appellants John N. C. Stock-
ton, Thomas P. Denham, 8. L. Earle, and Arthur Meigs were direct-
ors of said company, and were a majority of the board, and said
Stockton was president of said company. Thereafter appellees were
permitted to overate the road under said board of directors and pres-
ident; and on the 6th of April, 1892, at a meeting of said board of
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‘directors, said Russell was elected president of the company, and
said Yeomans was elected secretary and treasurer thereof, and they
‘were elected directors by said board of directors, to fill vacancies
caused by one William Wallace and said Togni having ceased to
- be:directors; and the board of directors unanimously resolved that
the delivery of the bonds of the company to the Mercantile Trust
Company of New York, which the stockholders had authorized to
be issued, be made with the direction to hold the said bonds until
$31,150.92 be paid to John N. C. Stockton. The amount was made
up of the remainder of the consideration of said stock contract, and
some other items. Appellees defaulted, and failed to pay the re-
mainder of said consideration, and, though said Stockton gave them
an extension of time of 10 days on their notes therefor, they still
failed to pay the same or any part thereof. After said default,
the appellants. as the directors of said railway company, sought
to have the bonds which had been placed in the hands of said trust
company returned to said railway company, through the American
Exchange National Bank of New York. Said board of directors
thereafter, by resolution, requested said Russell and Yeomans to
resign the positions, respectively, of president and secretary and
treasurer, whereupon said Russell and Yeomans, by their agent, E.
M. Yeomans, entered the office of the company in the early morning,
and took away and removed the records and officers of the company,
discharged the superintendent and all the employes of the company,
and put new employes in possession. On March 26, 1892, the Jack-
sonville, 8t. Augustine & Halifax River Railway Company sold to
the said Jacksonville, Mayport & Pablo Railway & Navigation Com-
pany all the capital stock of the Jacksonville Ferry Company and
certain steam ferryboats, which property appears to have been paid
for by appellees. On June 21, 1892, said Stockton, as administrator,
and Mary Wallace, filed in the state court their bill against said
Russell, Scott, and Yeomans, making the railway company also a
- defendant, for injunction against said Russell, Scott, and Yeomans,
to have the court appoint a receiver to preserve the property, and
for sale of the stock covered by said contract, and a restraining
order was granted by said court. This suit was on June 25, 1892,
transferred to the United States circuit court for northern district
of Florida, on application of said Russell, Scott, and Yeomans. Aft-
er said suit had been brought, said Russell, Scott, and Yeomans
for the first time demanded that said Stockton, administrator, trans.
fer said Wallace stock to them. On June 30, 1892, said board of
directors passed a resolution requiring that Superintendent Earle
be restored by said President Russell to his position of superintend-
ent, and have possession of the property of the company belonging in
the custody or control of the superintendent, to which said Russell
replied that he refused to do so, and that he would not recognize the
authority of the board, or be governed in any manner by any action
it might take. Thereupon, on July 1, 1892, said board removed said
Russell as president of said company, and said Yeomans, being ab-
sent from Jacksonville, and having absented himself for a consider-
able time, without the consent of the board of directors, was re-
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moved from the office of secretary and treasurer of said company.
and they were ordered to turn over the property of the company to
said Stockton, as agent of the board of directors. By further reso-
lution, said Earle was declared to be superintendent of said com-
pany’s railroad, and authorized to take possession of same and its
property, and to assume management of same. On exhibiting
these resolutions to the employes in charge of rolling stock, they de-
livered possession of same to said Stockton and Earle, for said board
of directors, and they proceeded with the operation of the road.
Afterwards, to wit, July —, 1892, said appellees, getting a warrant
from a justice of the peace, on a charge of criminal trespass, against
the employes of said railway company, arrested the employes in
charge of the property of said company and operating its trains,
and took possession of said railroad and rolling stock. They then
immediately filed their bill herein, got a restraining order, and after-
wards the decree and injunctional order appealed from herein,
which enjoins the defendants from paying any officer or employe of
said road; from interfering in any manner with the complainants
(appellees) in the possession and control of said road and all of its
property; from voting, or offering to vote, any of the stock of said
company; from exercising, or attempting to exercise, any powers
a8 president or as directors of said company; from exercising, or
attempting to exercise, any acts of ownership or control over any
part of said railroad or its property.

It is clear from this record that appellant Stockton was to hold
the stock about which he contracted with appellees as security for
the $24,000 which they were to pay in 90 days from the date of said
contract, and that he was to so hold it as to entitle him to vote it,
but he was to vote it as they should instruct. It is apparent, also,
that he did this until they were in default, putting appellees in con.
trol of the road as officers of the company, and that, after the appel-
lees had made default, the appellant undertook, by exercising his
power as the holder of the stock, to resume possession and control
of the property. Whether his acts and efforts in this respect were
regular and strictly lawful becomes wholly immaterial in the view
we take of the complainants’ (the appellees’) bill. To take their
view of it, they bought a property for $29,000, of which they paid
only $5,000, and were to pay the other $24,000 in 90 days. The
property was represented by a certain number of shares of stock
in a railroad. The stock was to be transferred to them, but was to
be held by their vendor as his security; was to be voted by him as
they instructed. They were put in control of the railroad. They
expended large sums of money on the property, and put heavy char-
ges on it for labor and material and right of way; bought a steam-
ferry property, to run in connection with it and with other lines of
transportation; have, in their view, greatly enhanced the value of
the property; are amply solvent, and able and willing to pay all
they owe the appellant, but do not now pay or tender any part, and
never have paid him any part, of the $24,000. In some way he re-
sumed possession of the road, and its employes and officers were re-
ceiving their pay from him, and reporting and delivering the earn-
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ings as he directed. In some way the appellees reclaimed posses-
sion, and, being fearful that they could not hold it peaceably and
fully, they attempt to come into equity, and get the court to aid
them with a sweeping injunction, and to take their embarrass-
ments off their hands; operate the property, and extend its opera-
tions; sell bonds, and pay part of the proceeds into court, to secure
whatever they may owe the plaintiff; and to grant them general re-
lief. To our minds it seems so clear that the bill shows no equity
that no argument or authority could make it clearer. The decree
appealed from should be reversed, at appellees’ cost, with direction
todthe court below to dismiss the complainants’ bill; and it is so
ordered,

- UNITED STATES v. TURNER.!
(Circult Court, S. D. Alabama. December 27, 1892.)

1. PuBric LANDS—HOMERSTEAD. -
A homestead entry operates as an appropriation of the 1and covered by
it, and segregates this tract from the mass of the public domain.

2. BaME—TITLE OF HOMESTEADER.
) A homesteader has not the legal title before final proof, but has an
immediate equitable interest and the exclusive right of possession until
forfeited by failure to carry out the terms of entry.

8. BAME—POWER T0 GRANT RIicHT OF WAY.
A homesteader may, even before final proof, grant a right of way to a
railroad, provided no damage is done under it to the freehold.

In Equity. On petition of the United States for rule against Noel
E. Turner for contempt in violating an injunction against operating
& railroad over government lands. Rule dismissed.

M. D. Wickersham, U, 8. Dist. Atty.
MecIntosh & Rich, for defendant,

TOULMIN, District Judge. The petition shows that on the 24th
October, 1891, the complainants filed a bill in this court showing,
among other things, that they possessed the title to and dominion
over certain lands, which then were a part of the public domain of
the United States, and described as the N. E.  of the N. W. }, and 8.
E. } of the N. W. }, section 15, township 3 N., range 4 W,, in Wagh-
ington county, Ala., and that the defendant, with others, had unlaw-
fully cut timber upon said land, and made excavations and built
ungainly embankments thereon, in the building and construction up-
on and over said land a “rail log road,” and that complainants in
said bill prayed that an injunction might issue to restrain the defend-
ant from any further operation of the said railroad upon or through
the said public land of the United States; and also that he might
be compelled to remove his said road and material from said land.
The petition further shows that on May 18, 1892, a final decree
granting the injunction as prayed for was rendered by the court.
The petition avers that subsequent to the rendition of said decree

1Reported by Peter J. Hamilton, Esq., of the Mobile, Ala., bar.



