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a privilege of that character. It fell partly, at least, within the
powers of the commission, and there is nothing in this case showing
that he in any respect represented the commissioll. When he an·
nounced to the complainants that the matter of the privilege must
first go to the council of administration, he, in effect, expressly ad·
vised them of the limitation upon his authority.
But even if the agreement was made as claimed, and Sargent had

authority to enter into it, from the minois corporation, it would, in
my mind, be a case in which the relief prayed for could not be
granted. Nothing is clearer than that the installation of the exhibits
is exclusively within the control of the commission. In respect of
these, the local corporation and its agents have no authority. It is
true that these boilers were to be placed for the double purpose of
affording· steam power' and an exhibit. In the flrst aspect, they
might fall within the powers of the local corporation, but, in the seo·
ond, they would clearly fall within.the..exclusive control of the com·
miesion. Now, the injury com.plaill.ell of, and upon wJrlch the juris·
diction of a court of equity ispl'edicated, is not that the complain-
ants. will suffer any less on of these boilers being excluded
from the steam plant, but that they will suffer loss by the exolusion
of them as exhibits. They admit that, but for the exhibit feature
of this alleged privilege,· the cont1'act would be of no value to them.
The boilers could be sold to the trade for a greater sum than the
alleged contract price. Their complaint, therefore, is. essentially
and exclusively a complaint against being allowed to install an ex·
hibit. The testimony nowhere shows that the commission, or either
of its authorized agents, have ever allotted to them this space, or
agreed that they might install thie exhibit. Indeed, it is doubtful
if the court could, under any circumstances, interfere with the discre-
tion of the director general. For these reasons, the injunction is
refused, and the bill disnllssed.

PUTNAM v. RUOH et Ill.
(Oircuit Oourt, m.·D. Loulsl.ana. February 21, 1893.)

No. 12,169.
1, CONSTITUTIONAL LAW-CORPORATIONS-ANNULMENT OF CUARTER.

Article 258 of the Louisiana constitution of 1879, which In tenns abol·
ishes the "monopoly :teatur"lS" of existing corporations other than ra11.
road companies, operated at once snd of its own force, and, if su1Ilc1ent,
as applied to any particular corporation, to entirely annnl its charter,
that result was accomplished immediately wIthout the doing of any act
such as. Is necessary In ca,se of a forfeiture for an act or omission by the
corporation, and a stockholder could thereafter bring in his own name
a suit to enjoin a wasting of the corporate property, and to wind up the
Il.trairs of the corporation and recover his share of the corporate assets.

I. SAME.
Articles 248 and 258 of the LouisIana constitution, providing for regnlat-

Ing the slaughter of cattle, and itbollshlng all monopoly features· In the
charter of any corporation existing In the state, did not entirely avoid and
a.nnnl the charter of the Orescent Oity Live-Stock Landing & Slatlghter-
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house Company, whose charter gives it the exclusive right to slaughter
cattle in New Orleans, but merely abolishes the monopoly feature thereot.

B. CORPORATIONS-RIGHTS OF STOCKHOLDERS-BILL TO ENJOIN WASTE.
A stockholder cannot maintain a bill to enjoin the wasting of corporate

property unless the corporation itself refuses to bring the action, in
whlchcase it must be made a party defendant.

4. SAME.
A stockholder who brings a bill to enjoIn waste of corporate property

on the theory that the corporation has ceased to exist cannot make the
corporation a party defendant, and it the corporation had been abolished
this action would lie.

In Equity. Bill by Forest L. Putnam against Louis Ruch and
others to have a receiver appointed, and for other relief touchIng
property of the Crescent City Live-Stock Landing & Slaughterhouse
Company, which plaintiff claimed had become extinct by constitu-
tional provision. Heard on application for the appointment of a
receiver and for an injunction pendente lite. Denied.
J. R. Beckwith, for complainant.
Rouse & Grant and Drolla & Augustin, for defendants.

BILLINGS, District Judge. This case has been heard upon an
application for the appointment of a receiver, and for an injunction
pendente lite on bill of complaint, exhibits, and numerous affidavits.
The defendants are officers and stockholders of a corporation known
as the Crescent City Live-Stock Landing & Slaughterhouse Com-
pany. The corporation has not been made a party to the suit. The
questions presented in this case are almost purely legal. They are
two: First, if articles 248 and 258 of the constitution of 1879
avoided and annulled the charter of the corporation, will. this bill
lie? and, second, did these articles annul the charter?
As to the first question: The bill of complaint is founded upon

the now familiar doctrine that a charter of a corporation created
by the legislature, which is embraced within the subject-matter of
the public health or public morals, lacks an element of a contract,
in that it is with reference to a thing over which legislatures
lack power or authority to bind their successors, and is only con·
tinued at the will of the state, and may be abrogated at any time
by either the legislature or the constitution, (Northwestern Fertiliz·
ing Co. v. Hyde Park, 97 U. S. 659,) although, where the charter is
in terms recognized by the state constitution, it is beyond legis-
lative repeal or recall, (New Orleans v. Houston, 119 U. S. 265,
7 Sup. Ct. Rep. 198.) The next proposition of the solicitor for the
complainant cannot be controverted, and is that this recall may be
express or by necessary implication. Upon this conceded law he
stands, and next affirms that in case there has been a recall or repeal
of the charter of the slaughterhouse company by the constitution of
1879, his bill of complaint will lie. A careful consideration of this
question leads me to the conclusion that he is correct. Such an abro-
gation is not like the liability which a corporation incurs to forfeiture
of its charter by reason of some act or omission of the corporation.
The constitution is supreme, and, in respect to this matter, enforces
and executes itself. Without the intervention of any instrumentality,



218 Jl'BDERAL REPORTER, vol. 54.

or the doing of any act, it immediately destroys and sweeps away the
inconsistent charter to the extent of its inconsistencies. But where
a liability 't9 a forfeiture of a charter has been incurred by a corpora-
tion,the corporation andIts charter continue in existence till, at
the instance of the state, either by a decree of. a competent court or
a legislative act, the forfeiture has been made operative to the
extinction of the corporation. If the corporation had become ex-
tinct, it seems to me this suit, which is that of a stockholder to re-
cover his share of the corporation assets in the hands of the
defendants,would clearly be maintainable.
'l'his bring!· me to the question, which is. seriously debated,

whether the article annulled the charter. Act 118 of the acts of
1869 creates the corporation, and invests it with its powers and
rights which are to be found in the 1st, 2d, and 3d sections, and are
as follows:'
"Section 1. Be it enacted by the senate and house of representatives of the

state of Louisiana in general assembly convened, that from and after the first
day of June, A. D. (1869.) eighteen hundred and sixty-nine, it shall not be
lawful to land,' keep, or slaughter any cattle, calves, sheep, swine, or

animals, or to have, keep, or establish any stock landing, yards, pens,
slaughterhouses, or abbat(j)irs at any point or place within the city of New
Orlean.'l or the parishes of Orleans, Jefferson, and St. Bernard, or at any
point or place on the east bank of the Mississippi river, above the present
depotot tbe New Orleans, Ovelonsafl and Great Western Railroad Company.
.except that the 'Crescent City Stock-Landing and Slaughterhouse Company'
lllay establish themselves at any pnillt or place, as hereinafter provided.
Any person or persons or corporation or company carrying on any business or
doing any act in contravention of this act, or landing, slaughtering, or keep-
ing any animal or animals in violation of this a.ct, shall be liable to a fine of
two hundred and fifty dollars ($250) for each and every violation, the same
to be recoverable, with costs of suit, hefore any court of competent juris-
diction. Sec. 2. Be it further enacted," etc., "that Wm. D. Sanger, Joseph
H. Pearson, J. R. Irwin, John Wharton, Franklin J. Pratt, R. T. Packwood,
'N. W. Travis, Henry V. Barringer, 1... P. Sanger, W. S. Mudgett, Oliver D.
Russell, J. Viosca, S. P. GrtfIln, 1... H. Crip'pen, Wm. McKenna, A. J. Oliver,
F. G. Clark, and their successors, be and are hereby created a body politic
and corporate to be known and designated as the Crescent City Live-Stock

and Slaughterhouse Company, and by that name and style shall sne
lmd be sued, purchase, hold, sell. contract, lease and release, grant and trans-
fer, and may do all things nece!'lsary for the purposes hereinafter mentioned,
and periorm aU other acts, llnd exercise and enjoy all other rights and privi-
leges, 4lcident to corporations, adopt and use a common seal, make. pUbllsh,
and alter at pleasure by-laws, rules, and regulations for the government of
the company or corporation and the carrying on of its business, shall determine
and appoint theIr officers, and fix their compensation and term of office, and
shall fix the amount of the capital stock of the said company 01' corporation
and the number of shares thereof. The domicile of the company or cor-
poration shall be in the city of New Orleans, and the president shall be the
proper officer on whom to serve citations, notices, aild other legal process
wherein this company or corporation may be interested. Sec. 3. Be it
further enacted," etc., "that said company or corporation Is hereby authorized
to estahlish and erect at its own expense, at any point or place on the east
bank of the Mississippi river within the parish of St. Bernard, or in the cor-
porate limits of the city of New OrleallS, below the United States barracks,
or at any point or place on the west bank of the Mississippi river below the
present depot of the New Orleans, Opelousas and Great Western Rail·
road Company, wharves, stabl(>S. sheds, yards, and buildings necessary to
land, stable, sheilter, protect, and preserve all kinds of horses, mules, cat-
tle, aUd other animals, from and after the time such buildings, yards,
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are ready and complete for business, and notice thereof is given in
the official journal of the state; ll.nd the said Crescent City Live-Stock
Landing and S::mghtprhouse Company shall have the sole and exclusive
privilege of conducting and carrying on the live-stock landing Dnd slaugb.
house business witWn the limits and privileges granted by the provi-
sions of this act. and cattle and other animals destined for sale or slaugh·
tel' in the city of New Orleaus or its environs shall be landed at the
live-stock landing in the yards of said company, and shall be yarded,
sheltered, and protected, If necessary, by said company or corporation;
and said company or corporation shall be entitled to have and receive
for each steamship landing at the wharves of the said company or corpom-
tlon ten (10) dollars; for each steamboat or other water craft, five (5) dollars;
and for each horse, m.ule, bull, ox, or cow landed at their wharves, for each
and every day kept, ten (10) cents; for each and every hog, calf, sheep, or
goat, for each and every day kept, five (5) cents, all without including the feed;
and said company or corporation shall be entitled to keep and detain each and
all of said animals until said charges are fully paid. But If the charges of
landing, keeping, and feeding any of the aforesaid animals shall not be paiel
by the owners thereof after fifteen days of their being landed snd placed in
the custOdy of the said company or corporation, then the said company or
corporation, in order to reimburse themselves for charges and expenses
incurred, shall have power, by resort1ng to judiclaJ proceedings, to advertise
said animals for sale by auction in any two newspa.pers published in the city
of New Orleans for five days, and after the expiration of said five days the
said company or corporation may proceed to sell by auction, as advertised.
the said animals, and the proceeds of said sale shall be taken by the said com·
pany or corporation, and applied to the payment of the charges and expenses
aforesaid, and other additional costs. and the balance, it any, remaining from
such sale, shall be held to the credit of and paid to the order or receipt of
the ownet' of said animals. Any person or persons, firm or corporation,
violating any of the provisions of this act, or interfering with the privileges
herein granted, or landing, yarding, or keeping any animals in violation of the
provisions of this act, or to the injury of said company or corporation, shall
be liable to a fine or penalty of two hundred and fifty (250) dollars, to be
recovered, with costs of suit, before any conrt of competent jUrisdiction. The
company shall, before the 1st of June, (1869,) eighteen hundred and sixty·
nine. build and complete a grand slaughterhouse of sufficient capa.c1ty to
accommodate all butchers, and in which to slaughter five hundred animals per
day; ulso that a sufficient number of sheds and stables shall be erected
before the date aforementioned to accommodate all the stock received at this
port, all of which to be accomplished before the date fixed for the removal ot
the stock landing, as provided in the first section of this act, under penalty of
a forfeiture of their charter."

Articles 248 and 258 of the constitution of 1879 are as follows:
"Art. 248. The police juries of. the several parishes, and the constituted

authorities of all incorporated municipalities of the state, shall alone have the
power of regulating the slaughtering of cattle and other live stock within
their respective limits: provided, no monopoly or exclusive privilege shall
exist in this state, nor such business be restricted to the land or houses of
any individual or corporation: provided, the ordinances designating the places
for slaughtering shall obtain the concurrence and approval of the board of
health or other sanitary organization."
"Art. 258. All rights, actions, prosecutions, claims, and contracts. as well

of individuals as of bodies corporate, and all laws in force at the time of the
adoption of this constitution and not inconsistent therewith. shall ('ontinue as
it the said constitution had not been adopted. But the monopoly features in
the charter of any corporation now' existing in the state, save such as may
be contained In the charters of rallroad companies, are hereby abolished."

It is I!leen that No. 118 of the acts of 1869 incorporates the
slaughterhouse company, names the incorporators, gives it the right
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to slaughter animals, build landings, etc., and, within certain terri-
toriallimits, makes this right exclusi've. Section 10 limits the exist-
ence of the corporation to 25 years. Articles 248 and 258 give to
the police juries and municipal authorities the authority to regulate
the slaughtering of animals, provided, as to locality, the approval
of the respectiye boards of health has been obtained, and abolishes
all monopoly. features and restrictions as to localities. The part of
the charter which was abrogated was the exclusive right to slaugh-
ter, etc., within' certain limits. There was also effected by means
of the provisions of the new constitution above quoted, a subjection
of the slaugl;l.terhouse company, along with all other persons and cor-
porations engaged in slaughtering animals, in certain respects, to
the parish. and health authorities. This left the slaughterhouse
company an existing corporation for the period prescribed by its
charter, with all its corporate powers, minus its right to exclude any
other person, and subject to the necessity, along with all others en-
gaged in the same business, of having the approbation of the parish
and health authorities in the location and the manner of conduct-
ing its business. There is no averment in the bill that the corpora-
tion has not the approval of the local authorities. The case is not a
case of total repeal, as is the Case of Hyde Park. 'When the franchise
of a corporation consists ola single faculty or right, and that faculty
or right is of such a nature that it can rightfully be withdrawn by
a constitutional provision, the adoption of a constitutional provision,
irreconcilable with that faculty or right, would necessarily repeal
the charter. 'When the franchise consists of several faculties or
rights, some reconcilable and some irreconcilable with the constitu-
tional provision, the repeal by implication calls for the same discrim-
ination as .would .an express repeal where only specified parts
are recalled.' Only the irreconcilable faculties or rights are re-
pealed or Withdrawn, and the corporation with the faculties con-
sistent with the new provision would survive. Ina word, the new
constitutiott.still permits the slaughtering of animals, which was the
business of the corporation, and only affects that business with con-
ditions and limitations. This leaves the corporation and its busi-
ness in existence shorn of its exclusiveness, and dependent upon the
sanction of the local and health authorities. .
There is another aspect of the bill which must be considered.

There is a charge contained in it of threatened waste by the defend-
ants. The theory of the bill is that no corporation exists. If the
courtal!!sented to this view, the waste might be enjoined, and, of
course, the corporation need not be made a party, for it would be a
corporation no longer in existence; but since, in my view, the exist-
ence of the corporation, though in a shorn and restricted state, con-
tinues, if such an action could be maintainable, it would be in case
the corporation refused to bring it, and the corporation would have
to be a party defendant. Robinson v. Smith, 3 Paige, 222, 231, 232;
Cunningham v. Pell, 5 Paige, 606, 612; Smith v. 12 Mete.
(Mass.) 371; Kendig v. Dean, 97 U. S. 423, 425. :My conclusion,
therefore, is that the application for the appointment of a receiver
and for the injunction must be refused.
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UNITED STATES v. INSLEY et aL

(CircuIt Court of A.ppeals, Eighth 0lrcu1t. February 6,.1893.)

No. 125.
1. BAIL BONDS-ENFORCEMENT IN FEDERAL COURTS-STATE LAWS.

While, under Rev. St. i 1014, all proceedlngll for holdiDg accmsed pe1'llOD8
to bail to. answer before a federal court, are lIBSimllated to the proceed·
iDgs in vogue for similar purposes In the state where the proceedings take
place, stlll,ln enforcing a forfeited bond taken In a criminal case, the
United States Is not restricted to the remedies provided by the laws of the
state, but may proceed according to the common law. Hence a forfeited
bond may. be on by scire facias In Kansas, though by the Kan-
sas law an independent action Is necessary.

2. JUDICIAL SALE-DEED-ABATEMENT AND REVIVAl. OF ACTIONS.
Where a sale Is hnd l!Jld approved, and a deed ordered, and before its

execution the jndgment de'btor dies, it is not necessary to revive pro-
ceedings in the name of the heirs or legal representatives before the deed
is executed:.

Appeal from the Circuit Court of the United States for the Dis-
trict of Kansas.
Ii:l Equity. Bill by the United States against the heirs at law

and adn:1inistratrix of Moses McElroy, and the heirs at law of Polly
Palmer, to redeem certain land claimed under a mortgage. The
circuit·court dismissed the bill on the ground of laches, (25 Fed. Rep.
804,) but this decree was reversed on appeal to the supreme court.
9 Sup. Ct. 485. After another hearing in the circuit court the
bill was again dismissed, and the United States again appeals. . Re·
versed.
Statemelitby THAYER, District Judge:
This is a bill. filed by the United States for an accounting, and to redeem

a ;piece. of property situated in the city of Ft. Scott, state of Kansas, which
is now, and tor many years last past has been, In the possession of Elizabeth
McElroy. The facts on which the right of redemption is predicated are as
tollows: On the 3d day of August, 1869, Moses McElroy became surety iJl
a bond before a United States commissioner in the penal sum of $2,000,
tor the fi.ppearance of Joseph H. Roe and C. A. Ruther before the United
States district 'court for the district of Kansas at its next term, to be held
In October, 1869, to answer to the charge of willfully violating the Internal
revenue laws of the United States. The bond in question appears to have
been duly returned to, anti to have been filed in, the United 8tates district
court for the district of Kansas; and on the 12th day of October, 1869, it
was declared forfeited by said court, for the failure of the principals
therein to appear. A scire facias was thereupon issued by said court, and
was made returnable October 30, 1869. The writ of scire facias was duly
served on McElroy on October 14, 1869, and on the 6th day of the following
November 1lnal judgment appears to have been entered on the bond against
McElroy, and against another surety, who was also duly served. In the sum
of $2,000 and costs. Under the judgment last aforesaid a pluries execution
was issued on the 27th day of April, 1871, and at a sale made under said
execution the United StaUlS became the purchaser on June 6, 1871. The
sale thus made was approved by the United States district court for the
district of Kansas on the 16th day of October, 1871, and a deed was then
ordered to be executed; but such deed was not In fact made until October
30, 1883, after the death of McElroy, the judgment debtor.
The lot In controversy appears to have been acq1lired by purchase by

McElroy on tp.e 5th day of August, 1869, and to have been mortgaied by


