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RICHARDS v. BELLINGHAM BAY LAND CO.
(Clreuit Court of Appeals, Ninth Circuit. January 16, 1893.)

No. 58.

1. DOWER—ABOLITION BY STATUTE—EFFECT A8 TO EXISTING MARRIAGES,

At a time when the right of dower existed in Washington Territory, a
husband conveyed land without joining his wife in the deed, and, at the
time of his death, 1 Hill’s Ann. St. & Codes Wash. §§ 1405, 1482, abolish-
ing the right of dower, were in force. Held, that the widow was not enti-
tled to dower in the land so conveyed. 47 Fed. Rep. 854, affirmed.

2. BAME—CONSTITUTIONAL LAW-—LEGISLATIVE POWERS.

An inchoate right of dower is not such a vested right or interest as can-
not be taken away by legislative action. A 47 Fed. Rep. 854, affirmed. Davis
v. O'Ferrall, 4 G. Greene. 168; Young v. Wolcott, 1 Iowa, 174; O'Ferrall v.
Simplot, 4 Iowa, 381—400; Pierce v. O'Brien, 29 Fed. Rep. 402,—distin-
guished i . .

8. BaME—CONSTRUCTION OF STATUTE—RETROSPECTIVE OPERATION.

The inchoate right of dower, as it existed in Washington Territory prior
to Laws Nov. 14, 1879, § 18, (1 HilI’s Ann. St. & Codes Wash. § 1482)) which
abolished dower, was not a right ‘“established, acerued, or accruing,” as
to which, by section 31, such act was not to be construed as operating retro-
spectively.

4 CoNsTITUTIONAL LAW—TITLES oF LAws-—OBJECTS EXPRESSED.

Section 3 of Laws Wash. T. Nov. 12, 1875, entitled “An act to regulate
the descent of real estate, and the distribution of personal property,” and
psoviding that “the provisions of section 1 (1 Hill's Ann. St. & Codes Wash.
§ 1480) as to the inheritance of the husband and wife from each other,
apply only to the separate property of ‘the decedents, and take the place
of tenancy in dower and tenancy by the curtesy, which are hereby abol-
ished,” is not void for the reason that it is not embraced within the objects
of the law within which it is found and enacted.

Appeal from the Circuit Court of the United States for the North-
ern Division of the District of Washington.

In Equity. Action by Henrietta C. Richards against the Bell-
ingham Bay Land Company for assignment of dower. Decree for
defendant. 47 Fed. Rep. 854. Complainant appeals. Affirmed.

Alfred L. Black and E. B. Leaming, for appellant,
William Lair Hill, for respondent.

Before McKENNA, Circuit Judge, and KNOWLES and HAW-
LEY, District Judges. .

KNOWLES, District Judge. Plaintiff instituted an action in
equity in the United States circuit court for the district of Wash-
ington, asking for an assignment of dower in certain lands held by
the defendant on Bellingham bay, state of Washington, the same
being known as the “Morrison Donation Claim.” The bill of com-
plaint sets forth that one Charles E. Richards, in his lifetime, was
the husband of plaintiff, and that they continued to live together and
cohabit as such up to the time of his death, on the 19th day of May,
1889; that prior to said marriage said Charles E. Richards became
seised of an estate in fee in said lands; that subsequent to said
marriage he sold the same to one Robert H. Vance; that plaintiff
did not join in the conveyance of said lands to said Vance, and has
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never in any manner relinquished her right of dower therein; and
that she is mow the widow of sdid Richards. As'it appears from
the bill that the said defendant now holds the legal title in fee to
said lands, the court is led to infer that it must have derived the
same in some manner through mesne conveyances from said Vance.
The defendant demurred to this bill on the ground that it appears
by plaintiff’s own showing therein “that she is not entitled to the
relief prayed by the said bill, or to any relief in the premises.” The
court sustained this demurrer, and entered a decree in words as
follows:

“That it be adjudged and decreed that sald complalnant is not entitled to
rellef upon or on account of the matters alleged in her sald bill of complaint,

and that this cause be and is dismissed, at the costs of the sald complainant,
Henrletta' 0. Richards.”

From this judgment plaintiff appealed to this court.

The question presented. is as to whether the bill states facts suffi-
cient to show that plaintiff is entitled to dower in the land described,
under the laws of the territory of Washington, at the date of her hus-
band’s death. The territory enacted several statutes bearing upon
the question of dower. I do not think it necessary to go into the
history of this legislation. Suffice it to say that at the time of the
death of Richards the following statutes existed:

“The provisions of section fourteen hundred and eighty-[one] of this volume
of Genera) Statutes, as to the inheritance of the husband and wife from each
other, apply only to the separate property of the decedents, and take the
place of tenancy in dower and tenancy by the curtesy, which are hereby
abolished.” 1 Hill's Ann, St. & Codes Wash. § 1482,

“No estate is allowed the husband, as tenant by curtesy, upon the death of
his wife, nor Is any estate in dower allotted to the wife upon the death of her
husband.” Id. § 1405.

The first of these statutes seems to have been one of the provisions
of an act of the legislative assembly entitled “An act to regulate
the descent of real estate, and the:distribution of personal property.”
The latter was a part of an act defining the property rights.of hus-
band and wife, There was a statute of said territory upon the
subject of dower, which was substantially declaratory of the com-
mon law upon that subject existing at the time of the marriage of
plaintiff with said Charles E. Richards, and at the time of the con-
veyance of said lands to Vance. Appellant urges that the law
upon the subject of dower at the date of the alienation of said lands
to Vance should control, and not the law upon' that subject at the
date of the death of Richards. This presents for consideration the
nature of dower rights. In the case of Dolton v. Cain, 14 Wall,
472, in speaking of the wife’s right of dower in the estate of her
husband, the supreme court said, “she had no present title to the
land, either legal or equitable.” Washburn, in his work on Real
Property, (volume 1, p. 301,) says of a dower right during the life of
the husband, “Nor is her right, in any sense, an interest in real
estate, nor property of which value can be predicated.” To the
same effect is the rale ‘expressed in Moore v. City of New York, 8
N. Y. 110. In the case of Randall v. Kreiger, 23 Wall. 137, the
supreme court after speaking of the different kinds of dower known
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to the common law, and the abolition of two of them by St. 3 & 4
of Wm. IV, c. 105, said: ,

“The dower given by law 1s the only kind which has since existed in
England, and it is believed to be the only kind which ever obtained in this
country. During the life of the husband the right is a mere expectancy or
possibility. In that condition of things the lawmaking power may deal with
it as may be deemed proper. It is not a mnatural right. It is wholly given

by law, and the power that gave may increase, diminish, or otherwise alter
it, or wholly take it away.”

Other authorities might be cited to the same effect.

We find from these that dower is not an estate in land, vested
or otherwise. It is a right without value, unless by some modern
methods a possibility may be valued. A possibility or contingency
is not an estate. It may be affirmed generally where a right is
given by law, until that right becomes vested in some way in prop-
erty the law may be changed or repealed, and the right taken away.
Suth. St. Const. §§ 163, 164; People v. Livingston, 6 Wend. 526;
Van Inwagen v. City of Chicago, 61 Ill. 31; Marks v. Borum, 25 Amer.
Rep. 764. This rule is enforced in the cases of Frisbie v. Whitney, -
9 Wall. 187; Rector v. Ashley, 6 Wall. 142. Dower does not be-
come a vested right in the wife until the death of her husband, A
possibility of dower is no vested right in the estate of dower, or any-
thing the law recognizes as property. The legislative power of the
territory of Washington had the right “to wholly take it away” then,
to use the language of the supreme court. The cases cited from the
decisions of the supreme court of Iowa (Davis v. O'Ferrall, 4 G.
Greene, 168; Young v. Wolcott, 1 Jowa, 174; O’Ferrall v. Simplot,
4 Towa, 381--400; Pierce v. O’Brien; 29 Fed. Rep. 402) are not in point
upon the issue here presented. In the first three of these, parties
purchased real estate when there was a possibility, under the laws
of the state, that there might be dower in the same to the extent of
a life estate of one third thereof. Burdened with this possibility,
the title to this real estate became vested in the purchaser. The
court held that it was not competent to enlarge this dower possibil-
ity to an estate in fee, to the extent of one third thereof, or more.
There can be no doubt of the correctness of these decisions. If they
did maintain the rule contended for by appellants, they would be
contrary to the weight of authority upon this subject. The rule
is that dower must be measured and allotted according to the law
at the time of the death of the husband, and not, as contended, at
the time of the conveyance, by the husband, of his lands. The rule
appellant contends for would be contrary to the rule above ex-
pressed by the supreme court, and not founded upon reason. The
case of Pierce v. O’Brien was one where the law provided that the
wife should have one third in value of the real estate possessed
by the husband during marriage, as dower. The question was at
what time this value should be estimated,—whether at the time
of the conveyance by the husband, or at the time of his death. The
court held, according to the general rule upon this subject, at the
time of the conveyance, so as to exclude the value of subsequent im-
provements. This is not the question here presented.

The next question presented is, did the legislative assembly take
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‘away from appellant her possibility of dower before the time of her
husband’s death, in 1889? If the statutes above specified can
stand, there can be no doubt upon this point. It is-urged that the
first of the above statutes is void for the reason that it is not em-
braced within the object of the law in which it is found and en-
acted. There was a provision in the organic act of the territory
of Washington which reads as follows: That “every law shall em-
brace but one object, and that shall be expressed in the title.” Rev.
St. U. 8. § 1924. The law in which the said provisions in regard
to. dower and curtesy are found provides for the descent of real
property of a decedent. In this law it is provided that if a de-
ceased person dies, leaving a husband or wife, and one child, one half
of the real estate of which said person died seised goes to the
surviving husband or wife, and one half to the child, If more than
one child survived, then one third to the surviving husband or wife,
and the balance to be divided equally among said children. In case
of no children, then there are provisions for father and mother,
brothers and sisters, inheriting half of the estate. In certain con-
tingencies the surviving husband or wife receives all .of the estate.
The estate here provided for is a fee, or whatever estate the hus-
band had in said real property at the date of his death. It appears
to me to be within the object of such a statute to abolish dower and
curtesy. - If either of these existed, they would interfere with, and
cloud, the estates provided for in that statute, as inherited by the
persons therein named.. Take, for instance, a case where one half
of the estate would go to the wife, and one half to a child. How
would dower be allotted? One third out of the whole estate? Then
the one third of the child’s estate would have charged upon it this
life estate. The mother, it is true, would have her estate charged
with the same, or merger would take place. But this is not what
was contemplated by the statute. I might refer to other provisions
of that statute which I am sure would show that the legislature did
not wish the estates inherited should be charged with any such es-
tates as those of dower or curtesy. It was, then, of necessity, the
right of the legislature, by positive statute, to prevent the complica-
tions which might arise if these rights existed, and do it in the
same law or statute where they were providing for the estates to
be inherited. 'Why should another statute be resorted to, to define
and clear the titles provided for in this?

There is another point to be considered. In this statute a more
valuable provision for the wife was made than the old right of
dower. This has been proven to be so in practice.. In providing
for larger rights, was it not within the object of such a statute to
abolish the lesser? I think it was.' Judge Cooley, in his work on
Constitutional Limitations, (section 144)) in Wmtmg upon this sub-
ject, says:

*“The general purpose of these provisions is acoomplished when a law has
but one gemeral object. which is fairly indicated by its title. To require
every end and means necessary or convenient for the accomplishment of this
general object to be provided for by a separate act, relating to that alone,

would not only be unreasonable, but would actually render legislation impes-
sible.”
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In discussing such constitutional provisions as the one under con-
sideration, in Sutherland on Statutory Construction, (section 92,) I
find the following:

“In cases not clearly within the mischief intended to be remedied by requir-
ing the suhject or object of an act to be single and expressed in the title,
legislation will not be adjudged void, on any nice or hypereritical interpreta-
tion. Sound policy and legislative convenience dictate a liberal construction of
the title and subject-matter of statutes to maintain their validity, Infrac-
tions of this constitutional clause must be plain and obvious.”

The same rule is expressed in End. Interp. St. § 59.

‘With these views of that statute, and the rules of law above ex-
pressed, the contention of appellant upon this point cannot be main-
tained.

In regard to the last of the above statutes the appellant urges
that, by an express statute, it is confined to cases of dower, where
the right accrues after the passage of the act. That express stat-
ute is as follows:

“This act shall not be construed to operate retrospectively, and any ﬂght
established, accrued, or accruing, done prior to the time this act goes into

effect, shall be governed by the law in force at the time such right was estab-
lished or accrued.”

As before stated, the provision of the statute now for considera-
tion was one of the provisions of an act defining the property rights
for husband and wife. In this act community property is estab-
lished, and the incidents in regard to such property regulated. The
above provision applies to the whole of this act. Considering the
nature of the right to dower before the death of the husband, can it
be said to be one established, or acerued or accruing? If it can be
wholly taken away by statute, it is not established or accrued. Can
it be said to be an accruing right, that is, one that is increasing or
enlarging or augmenting? It is true that the possibility of dower
may at times be said to be approaching the time when it will be
realized. But this is another thing from saying that the right is
increasing or augmenting, The possibility or expectancy may be-
come stronger or greater as the husband’s death approaches, but
not the right. That remains the same. I am satisfied the con-
struction sought to be placed upon this is not correct, and that it
does not apply to a dower right that has not become a vested one.
To hold that it did would mar the statute in which it is found mate-
rially, and be inconsistent with its manifest intent. If I should be
wrong in this, the former statute I have considered would be suffi-
cient upon which to determine this case. Holding, then, that, under
the laws of Washington Territory, appellant had no dower in the
Jands described at the time of her husband’s death, the judgment
of the court below must be affirmed, and it is so ordered.
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BABCOCK & WILCOX CO. v WORLD’S COLUMBIAN EXPOSITION
CO. et al

(Circuit Court, N. D. Illinois. February 23, 1893.)

INnyuRcTION—~CORPORATIONS—WORLD’S FAIR.

Complainant had an understanding with a representative of an exposi-
tlon company that it was to supply certain additional boilers, if re-
quired for use in the exposition building, the boilers to be used also as
exhibits. The representative told complainant that the arrangement
would have to be submitted to ‘the company for approval, but this was
never done. The company was only authorized to erect and equip the
building, the control of the exhibits being vested in a commission ap-
pointed by congress. Held, that complainant was not entitled to an in-
junction to prevent the use of other boilers in the building.

In Equity. Buit by the Babcock & Wilcox Company against the
World’s Columbian Exposition Company and others to enjoin the de-
fendants from allowing the Sterling Boiler Company to put its
boilers in machinery hall. Bill dismissed.

W. E. Mason, for complainants.
E. Walker, for defendants.

GROSSCUP, District Judge. The Columbian Exposition will,
when completed next summer, be the product of two agencies, name-
ly, the World’s Columbian Exposition Company, a corporation under
the laws of the state of Illinois, and the World’s Columbian Commis-
sion, representing the United States. The former is the agency of
Ghicago‘ and Dlinois, to give to the exposition a home; the latter
is the hand of the government, which makes it a national enter-
prise. To the former belongs the duty and power of looking to the
erection of the necessary buildings and their equipment for the pur-
poses designated, such as the supply of heat, power, light, water,
ete.; to the latter is given the duty of installmg the exhibits, and
admmlltering the exposition in all its branches as a great national
enterprise. This general line of demarcation between the duties
and powers ‘of these respective agencies is easily traced, but in the
practical application of these powers 80 many of their incidents ap-
parently overlapped each other that complications were certain to
arise. To meet these instances, and avoid a clash between the
two agencies, a council of administration, composed of two members
from each board, was created. To this counc11 was given the abso-
lute and final Jurlsdlctlon and control over all matters of general
administration of the exposition, including the installation of ex-
hibits, and the expenditures of all moneys for work and material
exceeding $2,000 in amount. Some time early in 1892, the Ilinois
corporation entered into a contract with six companies and persons
constituting what was called the “Temporary Association,” to supply
the exposition with a steam-boiler plant. The complainants were
not included in this contract, but subsequently were substituted
for another company in the Temporary Association, and accordingly
furnished to the exposition, and set up in its machinery hall, a num-
ber of their boilers as a part of the same plant, The understanding



