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overlooked. the somewhat significant omission of the ferryboat to
call her engineer, or wve any evidence from her engine room. Never-
theless, the trial judge, who saw the witnesses, and had an oppor-
tunity to judge of their intelligence and candor, which is denied to
us, believed those whose version he substantially adopted, and dis-
believed those who located the tug 300 feet away from the ends
of the pier at the time of the collision. We have no reason to sup-
pose that he overlooked the considerations that have been addressed
to us, or failed to weigh them, and we are not convinced that his
jndgment npon the merits is not a safer one than any we can form
upon the record.
The decree is affirmed, with costs.
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BUCH et aL v. THE ELIZABETH T. COTTINGHAM.
(Circuit Court of Appeals, Second Circuit. February 7, l893.)

1. COLLISION-OVERTAKING VESSEL-MISSING STAYS.
Two schooners were beating up the coast, the B. following In closeprox.

lmity to the C., and gaining slightly on her. The C. went about, and imme-
diately afterwards the B. attempted to do the same, but misstayed, and,
gathering sternway, got under the bow of the C., and W88 struck. by her.
The B.had mlsstayed once before that morning. Held, that the B., knowing
her liability to mlsstay, W8B In fault In following the C. so closely as to
render it necessary for her to tack when the C. did. 42 Fed. Rep. 336,
aflirmed.

2. SAME.
The C. was not at fault in dropping her peak after she discovered the

danger, for the action, if improper, W88 In extremis.

Appeal from the District Court of the United States for the
Eastern DiStrict of New York.
In Admiralty. Libel. by John Smith and others against the

schooner Stephen Bennett for collision. Joseph L. Buch and others
filed a cross libel against the schooner Elizabeth T. Cotting.
ham. The cross libel was dismissed, and decree was given for libel·
ants. 42 Fed. Rep. 336. Respondents appeal Aftirmed.
W. W. Goo'drich, for appellants.
Frank D. Sturges, for appellee.
Before WALLAOE, LAOOMBE, and SHlPMAN, Circuit Judges.

PEB OURIAM. About noon of December 6, 1888, the schooners
Stephen Bennett and Elizabeth T. Cottingham were in collision
off the Jersey coast. The weather was clear, with a strong breeze
from N. N. W. Each schooner was heading about west by nortll,
elosehauled on the starboard tack, the Oottingham leading the BeD-
nett. A.t a distance of from one to two miles from the beach. W
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vessels tacked. The Bennett missed stays, and was drifting astern
when the Cottingham, having dropped her peak, ran the port
side of the Bennett. Both vessels were seriously damaged. The
district court held that the Bennett was the overtaking vessel, and
that, having misstayed on a previous tack that morning, she knew
that she was liable to misstay again, and that she had no right to
tack so close to the Cottingham as to render collision inevitable in
case she should misstay again; and that, the collision being in the
open sea, although the Cottingham might have gone a little nearer
to the beach than she did, it was no fault in her to tack when she
did, and that it was the duty of the Bennett not to tack so close
to her as she did.
The Bennett, being the overtaking vessel, must be held at fault

for the collision, unless a preponderance of proof shows that she
was free from fault. .The most important question of fact in the
case is, which of the' two tacked' flrst? The evidence on this
point is conflicting, but in it we do not find sl,1fficient to satisfy
us that the district judge was in error in holding that the Bennett
did not tack before the Cottingham, sis the appell'ant insists she did.
She was under no to tack first, but it ",as her duty to tack
immediately upon the Cottingham's doing so. This she tried to
do, but failed because she misstayed, and the distance between the
vessels was not sufficient to prevent. collision under such circum-
stap,ces. But for that distance the Bennett, as the overtaking ves-
sel, was responsible. She chose her own .distance and location
relative to the other vessel, and· was bound to so settle them that
she could fulfill her obligation oftacking as soon as the leading ves·
sel tacked, and avoidjng her when so doing. There was no im-
proper ,action on the part of the Cottingham tending to confuse,
mislead, or embarrass the Bennett. The vessels were not in a nar-
row channel, but in the open sea, and there was no obligation on
the part of the leading vessel to beat out her tack, provided she
did not undertake to'come about when so near the overtaking Vffi-
sel as to involve risk of collision. But there was no such risk
apparent. Whatever was the precise distance apart, there seeIIl8
to be no question on the evidence but what it was sufficient to allow
of the execution of the maneuver had not the Bennett misstayed.
The master of the Cottingham, however, was not bound to antic-
ipate such a contingency, though past experience that same day
had warned the Bennett it was to be taken into account when she
selected her distance and location from another vessel, which might
be anticipated to tack at any time.
The maneuver of the Cottingham. in dropping her peak when she

perceived the situation of the Bennett, if improper navigation, was in
extremis, and not a fault. Nor can we see that the absence of a
lookout astern on the Cottingham contributed to the collision. If
there, he could only have reported the situation as it was, which, a&
we have held supra, was such as to justify the Cottingham in tack·
ing. The decree of the district court is affirmed, with costs.
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RICHARDS v. BELLINGHAM BAY LAND CO.
(01reult Court of Appeals, Ninth Oircuit. January 16, 1.893.)

No. 58.
1. DOWER-A:sOLITION BY STATUTE-EFFECT AS TO EXISTING MARRIAGES.

At a time when the right of dower existed in Washington Territory, a
husband conveyed land witJ.lout joining his wife in the deed, and, at the
time of his death, 1 Hill's Ann. St. & Codes Wash. §§ 1405, 1482, abolish-
ing the right of dower, were in force. Held, that the widow was not enti-
tled to dower in the land so conveyed. 47 Fed. Rep. 854, affirmed.

2. SAME-CONSTITUTIONAL LAW-LEGISLATIVE POWERS.
An inchoate right of dower is not such a vested right or interest as can-
not be taken away by legislative action.. , 47 Fed. Rep. 854, affirmed. Davis
v. O'Irerrall, 4 G. Greene. 168; Young v. Wolcott, 1 Iowa, 174; O'FerraU T.
Simplot, 4 Iowa, 381--400; Pierce v. O'Brien, 29 Fed. Rep. 402,-distin.
gulshed

.. SAME-CONSTRUCTION OF STATUTE-RETROSPECTIVE OPERATION.
The incb.oate right of dower, as it existed in Washington Territory prior

to Laws Nov. 14. 1879, § 18, (1 Hlll's Ann. St. & Codes Wash. § 1482,) which
abolished dower, was not a right "established, aoorned, or accrning," as
to which, by section 31, such act was riot to be constrned as operating retro-
spectively.
CONSTITUTIONAL LAW-TITLES OF LAWS-'-OBJECTS EXPRESSED.
Section 3 of Laws Wash. T. Nov. 12, 1875, entitled "An act ro regulate

the descent of real estate, and the distribution of personal property," and
plOviding that "the provisions of section 1 (1 mIl's Ann. St. & Codes Wash.
I 1480) as' to the inheritance of the husband and wife from each other,
apply only to the separate property of 'the decedents, and take the place
of tenancy in dower and tenancy by the curtesy, which are hereby abol-
Ished," Is not void for the reason that it is not embraced within the objects
of the law within which it Is found and enacted.

Appeal from the Circuit Court of the United States for the North-
ern Division of the District of Washington.
In Equity. Action by Henrietta C. Richards against the Ben·

ingham Bay Land Company for assignment of dower. Decree for
defendant. 47 Fed. Rep. 854. Complainant appeals. Affirmed.
Alfred L. Black and E. B. Leaming, for appellant.
William Lair Hill, for respondent.
Before McKENNA, Circuit Judge, and KNOWLES and HAW-

LEY, District Judges.

TrNOWLES, District Judge. Plaintiff instituted an action in
equity in the United State!!! circuit court for the district of Wash-
ington, asking for an assignment of dower in certain lands held by
the defendant on Bellingham bay, state of Washington, the same
being known as the "Morrison Donation Claim." The bill of com·
plaint sets forth that one Charles E. Richards, in his lifetime, was
the husband of plaintiff, and that they continued to live together and
cohabit as such up to the time of his death, on the 19th day of May,
1889; that prior to said marriage !!!aid Charles E. Richards became
seised of an estate in fee in said lands; that subsequent to said
marriage he sold the saDie to one Robert H. Vance; that plaintift
cUd not join in the conveyance of said lands to said Vance, and has
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