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given by tne tug-the tOoting of her she was approach-
ing the steamship. The accident to the tug was caused by his
negligence in going to and remaining in an unsafe place, when he
should have stopped her at a safe distance from the steamship's
propeller. He could have done so either before she got so near on
her way to the steamship's starboard quarter, or in the slip beyond
pier 41, where she would have been perfectly safe; and he should
have kept her there until some on.e appeared on the steamship to
take the line. The case is one where a vessel, having agreed to do
a particular duty, and familiar with all its ordinary incidents,
thrust herself unnecessarily into a position where she was injured
by just such a risk as she should have anticipated.
The decree is reversed, and the cause remitted to the district

court, with instructions to dismiss the libel, with costs of tha.t
court and of this appeal.

THE J. E. OWEN. THE E. H. NICHOLSON. OWEN v. 65,000 BUSHELS
OF CORN. SAME v. 49,774 BUSHELS OF RYE.
(District Court, N. D. New York. February 1, 1893.)

DEMURRAGE-LIABILITY OIl' CONSIGNEE-GRAIN BLOCKADE.
Two vessels laden with grain from Chicago arrived at Buffalo on Friday
at 6 P. :M., consigned to elevators with New York Central Railroad connec-
tions. There were 28 boats ahead of them. The amount of grain in
Buffalo awaiting transshipment east was unprecedented, and navigation
was about to close. There was no demand that the consignees or their
agents should furnish another elevator, and no claim for damages was made
until after the grttm was unloaded. The consignees were not negligent in
falling to procure an elevator before Monday, and it did not clearly ap-
pear that during the following week any other elevator could have released
the vessels sooner than that to which they were consigned, and certainly
none with New York Central connections could have done so. There was
no stipulation as to lay days. Held, that the consignees were not liable for
the damage resulting to the ship owner from a delay of 10 days in unload-
ing.

In Admiralty. Libel for freight and damages, in the nature of
demurrage, for the detention of libelant's vessels at the port of Buf-
falo for 10 days, from November 27 to December 7, 1891. Decree fo,
libelant for freight and interest thereon, but disallowing demurrage.
George Olinton, for libelant.
Oharles A. Pooley, for respondents.

OOXE, District Judge. The steamer J. E. Owen left Chicago with
the schooner E. A. Nicholson in tow November 20, 1891, and arrived
at Buffalo Friday, November 27,1891, at 6 P. M. The Owen carried
a cargo of corn, consigned to the order of the shippers under a bill
of lading containing the following provisions: "Order of B03'den and
00. Notify McIntyre and Wardwell, New York. Care of G. J. Ross,
Agt. N. Y. O. R. R., Buffalo, N. Y." The Nicholson carried a ca.rgo
of rye consigned to the order of the shippers under a bill of lading
containing the following provisions: "Order Irwin Green & 00. N0-
tify PoweJ,', Son and 00., New York. Oare S. D. Caldwell at Oity
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ele'ta.tol'; Buffalo. N. Y." Neither bill of lading had provision
'fOi' lay days or demurrage.' There·were 28 boats ahead of· the Owen
'and the Nieholson at the City elevator waiting to be unloaded, and.
although nine' of these were sent to, other elevators, the libelant's
boats'were not unloaded until December 7th, and 8th--about ten
•days after their arrival. There was no demand that the, consignees
or their agents should furnish another elevator, and no claim for
damages was made until after the grain was unloaded. The vessels
arrived nearly at the close of navigation. There was at the time an
unprecedented amount of grain in the harbor of Buffalo waiting for
'transshipmelltto the east. The City elevator was :working night
and day. All the other elevators having railroad coomections, were
being taiXed' to their utmost capacity. There was no delay to the
boats at the 'City elevator other than that occasioned by waiting for
their turn. There are over 30 elevators at the port ·of Buffalo, but
the evidence is not at all conclusive that the cargoes in question
could have been unloaded' at any of these after November 29th,
which :#asSunday. The agent of the vessel owners, whose duty it
was to attend· to the unloading of the vessels, testifies that during
the week ,beginning with the 30th "there was still a little room;"
but whether there was room to receive cargoes aggregating nearly
115,000 bushels does not There is evidence tending to show
that on the 28th the cargoes might have been received at the Wells
and Wilkinson elevators, 'but it does not appear that the offer was
communicated to the consignees. The Wells and Wilkinson eleva-
tors were controlled by a competing railroad, and the cars of the New
York Central Rltilroad were not permitted to load there. The ves-
sels arrived late Friday afternoon, Sunday was a dies non, and it
would seem that all the witnesses agree that no negligence can be
imputed to. the. consignees in failing to procure an elevator before
Monday. After that day a fair statement of the situation would
seem to be that no elevator having connection with the New York
Central Railroad could have been obtained, and it is at least doubt-
ful on the proof whether an, elevator having any railroad connec-
tions could have been had. The grain might, perhaps, have been
received at the Watson, Black Diamond and Cyclone elevators, but
these were only used for storage purposes and for transferring grain
to canal boats. Their use by the consignees would have occasioned
great inconvenience and expense. They were wholly unsuited to
answer the required needs.
What is the law applicable to this situation?
Demurrage is an extended freight or reward to the'vessel in com-

pensation of the earnings'she is caused to lose improperly. Strictly
speaking, demurrage can only be recovered where it is reserved by
the charter' party or bill of lading. Where no such express reser·
vation exists the remedy is by an action, in the nature of demurrage,
for damages for the wrongful detention. Gage v. Morse, 12 Allen,
410. Every wrongful detention may be considered a demurrage, but
in the abSence of an express agreement damages can only be recov-
ered upon proof that the delay complained of was due to some fault or
negligence on the part of the respondent. The ourden of proving this
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is upon the libelant. Riley v. Cargo of Iron Pipes, 40 Fed. Rep. 605.
If the consignee has a right to demand that the cargo shall be de-
livered ata particular dock he is not guilty of fault in requiring the
libelant's vessel to take her turn with other waiting vessels. 'Vhere
no lay days are provided for he is not liable for delays accruing with-
out his fault. Cross v. Beard, 26 N. Y. 85; Wordin v. Bemis, 32 Conn.
268; The Glover, 1 Brown, Adm. 166; Clendaniel v. Tuckerman, 17
Barb, 184; Towle v. Kettell, 5 Cush.18; Weaver v. Walton, 5 Chi. Leg.
N. 125; Abb. Shipp. 311-313. Where by reason of any unusual or'un·
expected occurrence several vessels arrive together at the dock to
which they are consigned, the consignee is not obliged to procure
other docks, but the vessels must respectively await their turns.
Fulton v. Blake. 5 Biss. 371. The consignee under a bill of lading
in which no time is stipulated for unloading is not liable for the
detention of the ship in the London docks, if she is there unloaded
in her turn. He is not responsible for delay occasioned by the
crowded state of the docks. Rodgers v. Forresters, 2 Camp. 483;
Burmester v. Hodgson, Id. 488. Damages are not recoverable where
the vessel was detained near the close of navigation while waiting
in accordance with custom to be unloaded in its turn at an elevator,
where there was nothing to show that the delay was unreasonable.
The only obli'gation resting on the respondent was to take the grain
in the usual and customary way, with reasonable diligence. The
M. S. Bacon, 3 Fed. Rep. 344; Coombs v. Nolan, 7 Ben. 301. The
consignee is not liable for damages for delay because 17 days elapsed
before the cargo was unloaded, where the delay was caused by the
vessel awaiting her turn according to the usage of the port. Bel-
latty v. Curtis, 41 Fed. Rep. 479; The Elida, 31 Fed. Rep. 420; The
Mary Riley v. 3,000 Railroad Ties, 38 Bed. Rep. 254.
Applying the law to the facts in hand it is clear that the libelant

is not entitled to damages for the detention of her boats. The onus
was upon her to prove negligence and she has only succeeded in rais-
ing a doubt. The interpretation of the testimony most favorable to
the libelant only establishes the proposition that if the consignees
had been informed of the exact capacity of the other elevators during
the time in question they might possibly have secured the necessary
room. This, in no circumstances, is sufficient to establish negli-
gence. The grain was consigned to elevators having New York
Central Railroad connections; this WaB part of the contract; was
well known to the libelant's agent and, I am inclined to think, ex-
onerated the consignees from providing another elevator; but assum-
.ing that they were required to look elsewhere the proof falls far
short of showing that they were guilty of laches in this respect.
They certainly were not required to take a floating elevator or re-
ceive the grain for storage on an island or in canal boats. They
were at least entitled to have their grain go on to its destination,
and it could not go otherwise than by rail. I am not satisfied that
they could have proiVided, during the week beginning November 30th,
another elevator which could have released the vessels sooner thanthe City elevator. It is possible that they might have done so, but
this 'possibility is not enough. Certainly the court would be un·
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'warrante4 in ·llnding that the libelant has established by a pre-
ponderance of evidence that other eleva.tors having railroad con·
nections could have unloaded the vessels sooner than the City ele-
vator. All the witnesses agree that the situation was unprece-
dented. An' immense amount of grain had reached the harbor of
Buffalo. Navigation was about to close. Every effort was being
made to accommodate this extraordinary congestion. The elevators
ha.ving railroad connections were being worked night and day.
Everywhere there was a blockade of greater or smaller proportions.
The energies of those engaged in the work of transferring these car-
goes were taxed to the utmost, their time was occupied with the
daily routine of this busy period. To hold men so situated respon-
sible for the greatest care and diligence,to charge them with every
item of information and knowledge which was only elicited by a
protracted judicial investigation, would be to establish a new rule
of law for the guidance of consignees. Indeed, after an examina-
tion, which was intended to be thorough, I have failed to find a
single authority allowing damages in circumstances like those devel·
oped in the case at bar. Vessel owners can stipulate for lay days,
if they so desire, but if they prefer not to do 80 they must take the
risk of delays occasioned by such phenomenal circumstances as
these which occurred at Buffalo in November and December, 1891.
It follows that the libelant is not entitled to damages, but is en-

titled to recover freight in each action and interest from December
9, 1891, besides costs.

THE SIRIUS.
OLIVER ;. THE SIRIUS.

(01roult Court of Appeals, Ninth Circuit. February 6, 1893.)
No.71.

L BOND-AMOUNT-EsTOPPEL.
Recitals in.. Ii bottomry .bond of the amount of advances secured thereby

are evidence' of'the true amount, but do not estop the obligor trom showing
that the amoUnt was in fact less.

a. BAME-ADVANoms ON OBLIGlItBl's CREDIT.
A ship about to depart on a voyage to a foreIgn country was subject to

liens for necessarles furnished by her agent, and tor a4vances made by
others on his credit. The agent rendered to the owner's attorney in tact
an account' which Included such· advances, and thereupon the attorney,
without questioning them, gave a bottomry bond for an amount sufficient
to cover the whole account. The bond was. expressed to cover certain
specified contingent liabilities of the agent, and "moneys pald." Held, that
it would be construed to include the agent's liability tor such advances.

B. SAME-COMMISSIONS.
The bond should also be construed to cover commissions earned by the

agent upon money collected by him, and credited In the account which was
rendered to, the attorney in fact.

" SAME.The obligee had a right to use money reoe1ved for freIght atter the date
ot the bond In payment of wages and other expenses incident to the pro-
jected voyage, and to meet other debts contracted tor by him tor the .,en-
efit of the vesseL and not'secured by the bond.


