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Striking out the superfluous words, this reads as follows: -

“For this pit, Ross substituted a metallic vault, open at both ends; at one
end, a flue; at the opposite end, a fire chamber. The fecal matter falls from
the seats upon a perforated platform, which separates the solid portion.
When desirable to remove the contents, a fire is built. The. piles of matter are
eapidly dried, mixed with some combustible matter, and burned.”

The specifications and clajim fail to point cut the advantages of the
.perforated platform, and it may be that all relating to it could be
omitted without changing the essence of the complainant’s de-
scription of the pith of its own invention; but, independently of
this, when the case comes down to the concise form above given, it
seems to suggest at once to any infelligent mind the common
process of heating, drying, baking, or burning, with such com-
mon changes of details as the daily occurrences of life congtantly re-
quire, and nothing more. The court need not repeat the brief and
ordinary terms in which all this could easily be put, das they are ap-
parent to every one on slight consideration. If the complainant had
any claim to any part of the suggestion or idea of first drying, and
then consuming, fecal matter, as a sanitary measure, this might show
an inventive mind, within the meaning of the law. But its suc
cess in marketing a fireproof vault, with a grate and flue attached,
for drying and consuming fecal matter, even though the vault is
traversed by a perforated platform in order to make two currents
of heated air, or to separate the solid portions from the liquid, is
not the result of inventive genius, but of the mechanical skill of com-
plainant in meeting the ordinary emergencies of heating, drying,
baking, or consuming by fire, for either domestic or public uses.

Bill dismissed, with costs.

n

GEO. A. MACBETH CO. v. LIPPENCOTT GLASS CO.
(Circuit Court, S. D. Ohio, W. D. January 25, 1893.)
No. 4,572,

1. PATENTS FOR INVENTIONS —MOTION FOR PRELIMINARY INJUNOTION—EFFECT
oF Prior DEcIsioNs.

Letters patent No. 14,373, issued October 30, 1883, to George A. Macbeth,
as assignee of Henry Dietrich, for a design for lamp chimneys, having
been sustained on final hearing in two suits, and preliminary Injunctions
having been granted in two other suits, in another cireuit court, its validity
must be taken as established for the purposes of a motion for prellminary
injunction, although defendant files affidavits alleged to cont:am new evi-
dence of certain prior uses. .

¢ SAME—INFRINGEMERNT. ’

On a motion for preliminary injunction against the infringement of a
patent, the court will not go into the questions of infringement and validity
as on final hearing, although numerous affidavits are filed by both parties,
covering about all the ground of a record on final hearing, but, it appearing
that defendant is upon debatable ground, will refuse an 1nju:ncﬂon, and re-
quire him to give a bond covering probable profits and damages, and to
keep an account of his manufactures and sales, to be produced when
called for by the court.
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In Equity. siBill. by the Geo. A. Macbeth Company against the
Lippencott Glass Company for infringement, of a design patent. On
,motlon for a prehmmary injunction. Overruled.

t James 1. Kay and George H. Christy, for complainants.
"“Frank O..Lovéland and Parkinson & Parkinson, for respondents.

o SAGE, District Judge. - This is a motion for a preliminary injunc-
1110;1 in.a suit for the infringement of design patent No. 14,373, for a
'lg,mp chimney having at its top a beadmg, or similar ornamenta-
g n; raised above the circular edge. The patent was sustained in

0. A. Machbeth et al. v. David Evans et al,! (in the western district

Pennsylvama,) and in Macbeth, v. G‘r1lhuder, 54 Fed. Rep. 169, (in

e eastern district of Pennsylvania;) and preliminary 1n]unct.10tns
- have been granted in Macbeth v. Glass Co, 54 Fed. Rep. 173, (in

the ‘western. district of Pennsylvania,) and in Macbeth v. Globe
ChJ.mney Co.! (in the northern: district of Ohio;) so that, upon the
question of the validity of the complainants’ patent, the case is, for
the purposes of: the motion, .clear. But the defendants, Wh]le
they contest the validity of the patent, and insist that certain prior
uses, (evidence of which they produce by affidavits) were not before

ng' of the courts in the former adjudications, rely also upon the
defense of nomnfrmgement contending that the chimney which
they manufacture is. formed in precisely the way represented in the
specification of the complainants’ patent as old.

In thercase of Macbeth v. Gillinder; upon the hearing of a motion
for an attachment against the respondents for having disregarded
the injunction, the .cpurt called, attention to the fact that the
decree limited the patent to chimney tops with circular or flared
mouths—each having a “beading or similar ornamentation raised
above” 80 as to present a pearllike appearance, which the com-
plainants called a “pearl top,”—and held that the ornamentation
must be such as to present the beaded pearl-like top described in the
specification. - The case was referred to a master, to take proof
and report to the court upon the facts, and the opinion suggests
that, in making the inquiry, care should be taken to avoid the
danger of extending the respondents’ liability beyond the limit
stated, the court stating that the line between what is and is not
an infringement is mnecessarily dim, and that the complainants’
rights must be confined to what was clearly within the scope of
the patent.

The complainants have offered, in support of their motion, 75
affidavits, the defendants 40 affidavits, and the complainants 30
in rebuttal. In addition there-are exhibits and patents. Alto-
gether, the evidence upon this preliminary proceeding covers
about all the ground of a full record on final hearing, and calls for
‘n decision upon the validity of the patent, and upon the question
»f infringement, which I do not feel inclined, at this stage of the case
and upen ex parte evidence, to undertake to make. How closely
the compla.mants’ pa.tent may be hounded by prior patents and prior

"1No opinion was ﬁled. .
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uses, and whether the defendants are within or without the bound-
aries, will have to be decided upon the hearing. It is sufficient
now to say that, in my opinion, the defendants are upon debatable
ground.

My conclusion is that this is a case for an order requiring the
defendants to give bond in the sum of $10,000 to the complainants
for the payment of any profits or damages that may be decreed
against them; and an order will be made also requiring them-to
keep an account of their manufactures and sales, to be produced
when called for by the court.

The motion for a preliminary injunction is overruled, with leave to
renew it if the bond above provided for be not furmshed w1th1n 20
days from the date of the entry. ‘

MACBETH et al. v. GILLINDER et al. o
. (Circuit Court, E. D. Pennsylvania. May 10, 1889.)
No..6.

1. PaTERTS FOR INVENTIONS—COMITY BETWEERK CIRCUIT COURTS.

A circuit court will not disregard a decision by another ¢ircuit court sus-
taining a patent, and declaring infringement, unless fully convinced that
such decision is erroneous, and the existence of a grave doubt as to. the
soundness thereof is not sufficient warrant for refusing to follow it.

8 SaME—VALIDITY—DESIGNS FOR LamMp CHIMNEYS.

Letters patent No. 14,373, issued October 30, 1883, to George A. Macbeth,
as assignee of Henry Dietrich, for a design for lamp chimneys, consisting
in what is called the “pearl top,” are valid.

8. BAME—ABANDONMENT—INFRINGEMENT.

It is not an infringement of this patent to make or sell a lamp ch;lmney‘_
with a so-called “prism top,” as the original application included such a top,
which was stricken out at the suggestion of the” patent office, and the pat-
entee, by accepting his patent, with this amendment, waived his claim to
such design as effectually as if he had filed a dlsclaimer thereof, upon the
suggestwn of the patent office. L

4 Sax R
The fact that the patentee subsequently applied for and received another
patent for what is claimed to be virtually the same design would not
affect the force of the estoppel against him vnder the former patent; for,
if it was the same design, the new patent merely added force to the im-
plication that it was not included in the old one, and, if it was not the same
design, the taking of the new patent was a renewal of the assertion that
this design was open to the public.

In Equity. Bill by Macbeth and others against Gillinder and
others for infringement of a design patent. Decree for complainants,

James L Kay, Francis T. Chambers, and George H. Christy, for
plaintiffs.

George Harding and George J. Harding, for defendants.

BUTLER, District Judge. The suit is for infringing letters patent
No. 14,373—“Designs for Lamp Chimneys”—granted to George A.
Macbeth assignee of Henry Dietrich, October 30, 1883, This patent
was mvolved in a suit by the same pla.mtlﬁs aga,mst Evans & Co.}

1 No opinion rendered.



