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consequent injury, which is irremediable, because it consists in the
loss o(f1 profits which'are not susceptible of proof.

My conclusion, therefore, is that the bill: of complaint in this
cause states a case over which a court of equity must take juris-
diction, in that it is a case where .the threatened damages are
irremediable at law, as well as one where the equity suit wﬂl pre-
vent a multiplicity of suits.

As to proof upon the question of fact. There have been filed in
this case in all 49 affidavits. I subjoin to this opinion a summary of
each of these depositions. The preponderance of proof establishes that
the British steamship Violante arrived at this port from Vera Cruz
November 29, 1892, and on the 30th the crew was paid off. At that
time the crew made no complaint regarding the food they received,
or their treatment, or the safety of the ship, and continued at their
duties until about noon of December 15, 1892, without complaint,
except that some of the crew had asked the captain whether they
would be paid before leaving port for the days in which the ship had
been lying at the wharf, to which he answered he could not do so,
as it would be a violation of all agreements between the crew
and the ship. On December 15, 1892, after the ship had been
cleared from the customhouse, and the pilot had come aboard, the
crew, with the exception of the steward and the cook, retired from
the ship. Being thus deprived of its crew, the ship could not leave
on December 15th, as contemplated. It is also established that the
steamer Violante, a.fter her crew left, on the 15th of December, did
not succeed in getting a crew until December 24, 1892, after the
restraining orders had been issued against the defenda.nts in this
cause, and that, during the whole period of nine days, the police au-
thorities were called upon, and went to the assistance of the master
and agents of the vessel in getting a crew; that, while other steam-
ers in the vicinity had no difficulty in getting crews, the steamer
Violante was unable to get a crew to stay on the vessel until they
got the protection of the restraining. orders from this court. 1
think the evidence establishes that the inability of the ship to
retain the crew already shipped, and her inability to obtain an-
other crew, except after the interference of this court by its restrain-
ing orders, were due to the acts of the defendants. The evidence
‘fails: to connect the defendant Dunn with the unfriendly acts of
the other defendants. I think the case, upon the question of facts,
as well as law, is with the complainants, and that the injunction
pendente lite should issue against the defendants, except the defend-
. ant Dunn. As to him it is refused.
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1. CREDITORS’ BILL — WHEN MAINTAINABLE — ASSIGNMENT FOR BENKEFIT OF
CREDITORS.

A creditors’ bill to set aside an assignment of all the debtor’s property

for the benefit of creditors may be maintained though plaintiff's claim
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has not been reduced to judgment, when such. claim Is recognized and pro-
vided for in the deed of assignment, and is not disputed by the pleadings,
since it is obvious that a judgment and execution would afford no remedy
at all, and that there is no remedy at law. 46 Fed. Rep. 580, afirmed.

2, BAME—EQUITY JURISDICTION—RIGHT 0F TRIAL BY JURY.

The debt being thus solemnly admitted by all parties, and the principal
question being as to the validity and construction of the trust created by
the deed of assignment, equity jurisdictiom cannot be defeated on the
ground that, the claim being for a money payment exceeding $20, the de-
fendants are entitled to trial by jury under the seventh amendment to the
constitution of the United States. 46 Fed. Rep. 580, afirmed. Scott v.
Neely, 11 Sup. Ct. Rep. 712, 140 U. s. 106, distinguished.

8. SAME~~PARTIES,

In such case the court has power to make a decree affecting the right
of creditors preferred in the assignment, although they are not parties,
for it is-sufficient that the trustee who represents them is in court.

4. ASBIGNMENT FOR BENEFIT OF CREDITORS— VALIDITY—PREFERENCES.

Virginia, the fact that an assignment for the benefit of creditors con-
ta.lns preferences is nqt in itself a badge of fraud rendering the assign-

+  ment invalid.
5. BAnn-—Tnus'rnE—AUTnonm 170 WORK UP MATERIALS.

Virginia, the fact that an assignee for the benefit of creditors is au-
thorized in his discretion to complete the manufacture of material on hand
and partly finished, and thus preserve it, is not an indication of fraud
which will invalidate t.he assignment.,

6. SAME—ASSIGNOR’S MISCORDUCT.

Where an assignor for the benefit’ of creditors, after opportunity, fails
to explaln his purpose in collecting sums of money, some quite large, im-
mediately preceding the assignment, or to show what disposition, if any,
he has made thereof, though no act preceding the deed of assignment
suggested fraud to the assignee, and ihere was nothing therein to excite
his suspicion, such instrument may be held good as to the assignee, though
the assignor, by his conduct, has torfeited his right to a provision for re-
lease therein contained.

7. CREDITORS’ BILL—PRIORITIES—STATE PRACTICE.

The fact that by statute in Virginia a complainant in a oreditors’ bill
obtains priority of payment, does not give him such priority when the
sult is brought in the United States circuit court within such state. Scott
v. Neely, 11 Sup. Ct. Rep. 712, 140 U, 8. 106, followed. -

Appeal from the Cireuit Court of the United States for the Eastern

District of Virginia.

In Equity. Creditors’ bill, filed by Curtain & Corner, suing forl
themselves and others, aga.inst Williamson Talley, trustee, and Ernest
H. Chalkley. Decree for complainants. 46 Fed. Rep. 580. Defend-
ants appeal. . Reversed in part. -

J. Alston Cabell and Legh R. Page, for appellants.
A. L. Holladay and Wm. Flegenheimer, for appellee.

Before BOND and GOFF Circuit Judges, and SIMONTON, Dis-
trict Judge.

SIMONTON, District Judge. Ernest H. Chalkley, a citizen of
Virginia, resident in Richmond, became insolvent. He thereupon
executed his deed, with the. expressed desire to -convey all of his
property of every kind and description in trust to secure the pay-
ment of hJs .debts. Carrying out. this intent, he conveyed certain
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-property described to Wﬂhamson Talley, as trustee in fee, and adds
these general words:

“All other property of every kind and description, whether real or personal,
and all debts, claims, rights, and securities to which said Ernest H. Chalkley

may be entitled, as fully and effectually as if the same were speciﬂcally men-
tioned herein and were hereby specifically conveyed.”

Among the creditors whose names are mentioned as cestuis que
trustent of the deed, and whose claims are specifically admitted,
are Curtain & Corner. The notes due to them are set out in detail.
Being dissatisfied with the terms of the assignment, they filed a
creditors’ bill, seeking to set it aside as fraudulent and void. The
assignor and assignee answer severally. Xach denies the fraud.
No objection is made to the form of the bill or to the jurisdiction
of the court in the pleadings. At the hearing the jurisdiction of
the court was challenged. The court below overruled the objec-
tion, and this (which is the ground of the first exception) meets us at
the threshold of the case. Can a general creditor institute proceed-
ings in equity to set aside as fraudulent the deed of his debtor, there
being no judgment at law on his claim, and no unsatisfied execu-
tion?

Two reasons are suggested in argument why this question should be
answered in the negative: First. That the practice of the court of
equity always has been to refuse its assistance to a creditor seeking to
set aside the deed of his debtor for fraud until he has first secured a
judgment at law, issued his execution thereon, and has procured a
return of nulla bona. Second. That by the constitution of the
United States the right of trial by jury is preserved in suits at com-
mon law when the value in controversy exceeds $20. And that,
inasmuch as the court of equity has no jury, it cannot give relief in
cases in which the basis of relief is a money demand exceeding that
sum, the court being called upon, in the first instance, to establish
the validity of the debt.

We will examine these. Stated as a general proposition, there can
be no doubt that courts of equity require a judgment and execution
and return as a condition precedent to setting aside the deed of
8 debtor for fraud. Day v. Washburn, 24 How. 355; Jones v. Green,
1 Wall. 331; 8mith v. Railroad Co., 99 U. 8. 401. The principle of
the rule is this: Before one can come into the court of equity, it must
appear that he has not a plain, adequate, and complete remedy at law.
If he have a legal remedy, he must exhaust it. The requirement of
the judgment at law, execution and return thereon, is the best evi-
dence of this. Can it be shown in. any other way? Equity will
never require an act to be done which necessarily will result in fail-
ure, or which would be but an idle effort. “When the tender or per-
formance of an act is necessary to the establishment of a right
against another party, this tender or offer of performance is waived
or becomes unnecessa.ry when it is reasonably certain that the:offer
will be refused.” . V. Lee 106 U. 8. 202, 1 Sup. Ct. Rep. 240. .In
Sage v. Railroad Co 125 U. 8. 376, 8 Suap. Ct. Rep. 887, a suit hy a
creditor to set aside a deed, it was ob]ected that he had not sued out
tiis execution, and that return thereon had not been made. The court
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“overfuled. tiie:objection. - -“Suing out the execution: would, according
to the facts and the admission of the parties, have been an idle cere-
mony.”  In Casev. Beguregard, 101 U. S, 691, the general question
-is discussed, and ‘the conclusion is reached that a judgment at law
is.not necessary. if the necessity of the resort to a court of equity can
be otherwise made to'appear. “'“But, after all, the judgment and
fruitless execution are only evidence that his legal remedies have
been exhausted, or that he is without remedy at law. They are not
the.gnly possible means of proof. , The necessity of a resort to a court
of equity may be made otherwise to appear. Accordingly the rule,
though; general, is not, without many exceptions. Neither law nor
equity requires a meaningless form, ‘bona sed impossibilia non cogit
lex’” Now, in the deed before us the debtor not only professes to
convey :and .assign, but in fact in express words does convey
and assign, all his property and rights of property to a trustee
in fee.” He has thus pm'ted,irre'\fd‘c'a%l)’,fas‘ far as he is concerned,
With,aﬂ,his'assem . They -are, under this deed, converted into equi-
table assets, and can be reached only in a, court of equity. A judg-
ment at law could create no lién on them; an execution consequent
on such a judgment could not reach them. The return of nulla bona

- is not only a foregone conclusion; it would be an idle ceremony. The
complainant not only ¢an have no plain, adequate, and complete
remedy at law; he has no remedy at law at all. The language of the
supreme court in Oelrichs v. Spain, 15 Wall. 228, is not inappropriate:
. “Where, the remedy at law is of this, character, [plain, adequate, and com-
plete,] hﬂq_‘;party seeking redress must pursue it. In such cases the adverse
party has's constitutional right to a tria] of the issues of fact by a jury. But
thig'prihéiple has no application to the case before us.. Upon looking into the
record; it4s clear to our minds, not only that 'the remedy at law would not be
a8 effectual as the remedy,.jn; equity, ‘but we do not see that there is any
effectua] remedy at all at law. Besides, 'there is an element of trust in the
‘case. ygmél}, ‘wherever it exists, always confers jurisdiction in equity.”

This brings us to the second objection to the jurisdiction,—that the
court, of equity, having no jury, cannot pass.upon this money demand
which exceeds $20. Upon this branch of the case, Scott v. Neely, 140
U. 8, 112, 11:Sup. Ct. Rep. 712, is relied on. The case of Scott v.
Neely came from the cireuit gourt of the United States for the dis-
trict of Mississippi. "Scott had been engaged in planting, having for
his factors Neely’s firm. - He was not successful, and the. complain-
ants alleged that he owed them as his factors $2,000 on a note, and on
a balance .or open account for advanges, $6,264.89. Scott, during his
planting operations, had purchased real estate, the title of which he
put in.the name of his wife.. Complainants, without establishing
their claim at law, filed their bill setting .up their demand, claiming
judgment for it, and that the conveyance to the wife-be set aside, the
-property; mold, and the proceeds. of sale first applied to their claim.
“There is;a statute in Mississippi which authorizes the court of equity
in that;state to entertain such-a suit and to give such relief. Scott
v. Nedy:held that the: Mississippi statute could not create or
sconfer. . such .a jurisdiction':on 'acourt of equity of the United

" Btates, and that. a court of.equity of the United States could not
ientertain such a suit, beeanse, npon:a,demand like this, the adverse
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party had the right, under the”constitution, to his trial by jury.
There was no trust. The claim of complainants was strictly on a
money demand, the larger portion not liquidated, consisting of an
account of advances, interest, credits, and charges. No part of the
debt was admitted. It had to be established and proved after op-
position and litigation. The eontract itself must have been proved.
There was nothing to show why the remedy at law was not plain,
adequate, and complete. - The complainants had first to prove their
case, then to set aside the deed; and they claimed that they could
enter judgment and secure the ﬁrst lien. The complainants had no
lien on or interest in the property. The main issue in the case was
whether the courts of the United States could and would enforce the
state statute. It seemed to be admitted on all sides that without
such a statute the court had no jurisdiction. The inevitable conclu-
sion was reached that, as state legislatures cannot take away, so they
cannot confer, jurisdiction on the courts of the United States. In
the present case we have an acknowledged debt, admitted in the most
formal way, binding grantor and grantee. The pleadings dispute:it
in no way. The deed conveys all the property of the debtor in trust
for many ereditors, among them these complainants, by name and
amount. The assignor cannot recall this act of his. The assignee
cannot divest himself of the trusts, or diminish the interest of the
complainants in them. Indeed, the interest inheres in the complain-
ants themselves; and, although they deny the validity of the .deed,
and declare it void, if they fail in their contention, it would seem that
they can receive their interest under it. The question made in this
court—the only question—is the validity of certain trusts in. this
deed. They are to be passed upon and adjudicated. If their validity
be sustained, they will be administered under the supervision of the
court. If any of them be held invalid, they will be disregarded. If
all the special trusts are invalid, one remains, and that is for all
creditors, and that the court can administer with that equality, which
is equity. It is true that the complainants deny the validity of the
deed. But this denial cannot defeat the trusts, if any exist, nor
affect creditors who have come in under this creditors’ bill, nor de-
feat the jurisdiction, which does not depend on the attitude of the
complainants. The aid, of the court has been sought to construe a
trust.  Having jurisdiction to do this,—its peculiar province,—it can
go on, and give such relief as it may think proper upon the whole
case. Story, Eq. Jur. § 64k. In the case of Oelrichs v. Spain, above
quoted, 15 Wall. 228, we have seen the court, discussing this same
provision of the constitution, use the words: - “Besides, there is an
element of trust in the case which, where it exists, always confers
jurisdiction in equity.” In Case v. Beauregard, 101 U. 8. 691, also
quoted above, the point decided is that whenever a creditor has a
trust in his favor, or a lien upon property for a debt due to him, he
may go inte equity without exhausting his legal processes or reme-
dies. ' In Scott v. Neely, 140 U, 8. 112, 11 Sup. Ct. Rep. 712, the
learned justice who delivered the opinion of the court says:

“In all cages In which ‘thié court of equity Interferes to aid the enforcement
of remedies at law there must be an ‘ackhowledged debt, or one established by
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& Judgment rendered, accompanied by a right to the appropriation of the prop-
erty of the débtor for its payment; or, to speak with greater accuracy, there
must be, in addition to such acknowledged ‘or established debt, an interest in
the property, or a len thereon. created By contra;ct or some distinct legal
proceeding.”

He puts it again:

“It is the existence, before the sult in equity is instituted, of a lien upon or
interest in the property, created by contract, or by contribution to its value by
labor or materials, or by judicial proceedings had, which distinguishes cases
for the enforcement of such llen or interest from the case at bar.”

There can be no question that complainants have an interest in the
property under thiy deed. At all events, neither of the defendants,
grantor nor grantee, can aver the contrary.  If, then, the case comes
within ‘the normal jurisdiction of a court of equlty of the United
States, either because it deals with trusts and equitable assets, or
because complainants have no plain, adequate, and complete remedy
at law, we escape the provision of the constitution relied on. “This
provigion, correctly interpréted, cannot be made to embrace the es-
tablished ‘exclusive jurisdiction of courts of equity, nor that which
they have éxercised as concurrent with courts of law; but it should
be understood as limited'to rights and remedies peculiarly legal in
their nature, and such as it was proper to assert in courts of law, and
by the appropriate modes ahd proceedmgs of courts of law.” Shields
v. Thomas, 18 How. 262

- 'We overrule the exception, and sustdin the Junsdmtlon In this
connection it must be stated that in Peters v. Bain, 133 U. 8. 670,
10 Sup. Ot. Rep. 354, a case just like this was entertained, with no
suspicion -oh the pa,rt of ' the late chief justice, who heard the case
on circuit, or of the supMe court, who affirmed him, that the
covirt' had no jurisdiction. ™ :

The setond exception demes the right of the court below to
make any order or decreé’ affecting the rights of the preferred
creditors in the deed of Chalkley without first requiring them to
be made parties. The trustee of this express trust represents all
the cestuis que trustent. ' They need not be made parties. Xerri-
son v. Stewart, 93 U. 8.'156. This exception was properly aban-
doned at the hearing. ‘

The third and fourth exceptions bring up the ‘question of the
validity of the-deed. The court below set it aside as fraundulent.
In construing this a,ss1gmnent we follow the decisions of the court
of last resort in Virginid. - Lumber Co. v. Ott, 142 U. 8. 628, 12
Sup. Ct. Rep. 318, In Virginia, the grantee or assignee of a deed
like this stands as a bona fide purchaser. To invalidate the deed,
notice of the fraud must be brought home to him. Peters v. Bam,
133'U. 8. 686, 10 Sup. Ct. Rep. 354. It would appear that it is not
the motive or conduct of the maker of ‘the deed which alone can
invalidate it. ' The grantee or assignee must have cognizance of, or
at least be put'in the way of notice of, the fraud, before the deed can
be invalidated. This notice can be had either from the provisions
of the deed iteelf or from facts dehors the deed, known or within
the means of knowledge by the grantee.. . From the testimony taken
in the cause there is no reason to suspeet that the trustee was cog-
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nizant of any fact or circumstance dehors the deed from which he
could conclude or be led to the conclusion that the assignor con-
templated a fraud. On the notice of fraud on the face of the deed
the supreme court in Peters v. Bain uses this language:

“The doctrine in Virginia, settled by a long and uninterrupted line of de-
cisions. is that, while there may be provisions in a deed of trust of such a
character as of themselves to furnish evidence sufficient to justify the infer-

ence of fraudulent intent, yet this cannot be so except when- the inference
is so absolutely irresistible as to preclude indulgence in any other.”

We have carefully examined the deed, and in the light of this
utterance of the supreme court we cannot see an inference of fraud-
ulent intent so irresistible as to preclude indulgence in any other.
The deed, after stating the property assigned, and adding the general
clause embracing all his property and rights of property of every
description, declares the trusts. It puts the trustee in immediate
possesgion of everything connected with his business, his books
and papers, and all of his personal property. It gives him discre-
tion to complete the manufacture of leather in the course of manu-
facture, and to work up the material on hand, with authority to
purchase such material as may be necessary for this purpose. If he
do not deem this expedient, or if a majority of the creditors secured
in this deed object, he is to sell everything as it stands. He has
power and instructions to collect in.all assets, with authority to
pay all necessary expenses, to this end. The proceeds of all sales and
the result. of all collections are to be distributed among the creditors
with preferences: First, the costs and expenses of the assignment,
the commissions-of the trustee, and fee to the counsel preparing
the deed; second, certain debts of Chalkley, accommodation paper
and notes due banks, an overdraft in one bank, and one week’s
wages to his employes; third, certain other debts of Chalkley, among
them notes due to complainants, with a general clause, including all
debts inadvertently omitted, in which he is principal debtor;
fourtkh, his security debts; fifth, all other creditors. After the fourth
class come these words:

“But this deed i8 made upon the distinct understanding that no creditor
hereby intended to be secured in the ahove classes shall recelve any bene-
fit whatever under it unless he shall, within ninety days from the date of its

recordation, signify in writing his acceptance of the provisions of this deed,
and release the said Ernest H. Chalkley from all further liability for his debt.”

The discretion given to the trustee to work up material was not
in itself fraudulent; still less does it furnish an irresistible inference
of fraud. The business assigned to him was a tannery, and the
completion of the manufacture of material in the course of manu-
facture probably prevented its destruction. Indeed, this same
trustee, under the sanction of the court below, did exercise this
same discretion. Nor are the preferences a badge of fraud, under
the decisions in Virginia. Peters v. Bain, 133 U. 8. 680, 10 Sup. Ct.
Rep. 354. The decisions of Virginia allow the requirement of a
release in an assignment. Skipwith v. Cunningham, 8 Leigh, 271;
Paul v. Baugh, 85 Va. 955, 9 8. E. Rep. 329. 8o, treating this
deed tron51 the standpoeint of the trustee or assignee, and bearing in

v.54F.no.1—4
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mind: that.no:tact preceding the sssignment suggésting fraud in its
execution ‘was known to him, there was nothing in the.deed to excite
his suspicion: It had in it provxs!ons known in Virginia, and sane-
tioned by a long line of decisions of her highest: ¢ourt. But when
we examine the facts dehors the deed as made known by the evi-
dence, and discover the ‘conduct of the grantor, we cannot resist
the conclusion that his actions were of the most suspicious charac-
ter, and the 1nferences of fraud on his part almost irresistible. It is
proved that he was in the frequent receipt of sums of money, some
of large amount, just’ preceding—indeed, almost up to—the day on
which he made his deed. . For this he has had full opportunity of
making complete explanation. He has attempted none whatever,
What purpose he had in collecting these sums of money, what use
he made of it, whether he made-any disposition of it at all,—the
answers: to these questions he could easily have made. He had not
only the opportunity, but the right, to make them. He has said
nothing. While the courts in some states, and, among them, the
state of Virginia, permit a deed of this kind to require a release as
a condition precedent, it .is granted reluctantly. - It is mever per-
mitted unless there is on the part of the assigning debtor a full
and free surrender of all of his property, clearly -and distinetly, and
a frank, unambiguous. statement of his affairs. If he demands this
benefit, he:must do so with clean hands. In this case the position of
the-asdignor before this court is not of this character. So far as we
are:gble to judge of his gctions, he withholds important knowledge
from :his-creditors, .and he is entitled to no consideration. While
the deed is good as to the trustee, this provision for a:release, inserted
wholly far- the benefit, of the grantor, cannot be:sustained. The
cohiveyance to the trustee can be sustained, although we hold that the
debtor has forfeited this provision. Compare Denny v. Bennett, 128
U. 8..489,9 Sup. Ct. Rep. 134; Cunningham v. Norton, 125 U. 8, 77,
8 Sup.:Ct. Rep. 804; Peters v. Bain, 133 U, 8. 688,10 Sup. Ct. Rep.
3b64. With this exceptnon, we uphold the deed a.nd to this extent
sustain the exceptions,

.This. is.a creditors’ bill. In this court the complmna.nt in a cred
itors’ bill of this character obtains no. priority of payment. Day v.
Wishburn, 24 How. 355 Such priority may be allowed under the
Vu-géfiia statute, but this cannot guide this cqur;. Scott v. Neely,
SUPF

So far as the decision of the cireuit court is in conflict with this
opinion, it is reversed. Let the case be remanded to that court for
such other proceedmgs as ma.y be necessary. 4

BALTIMORE & O. TEL. CO. OF BALTIMORE OOUNTY et al. v. IN
TERSTATE TEL. CO.

(Olmuit Court of Appeals, Fourth Circult. February 1, 1893)
No. 28. .

1. CORPORATIONS—CONTRACTA—INSOLVENCY—LIABILITIES—TRUST FUND.
A railroad company, owning an extensive f/elegl'v/'s h system, caused the
incorporation of a telegraph company by its offic mrnished its entire



