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have the right: to enforce his lien by attachment, merged into the
judgment, by a sale of the realty free and clear from the incum-
brance attempted to be created by the conveyance to the Farmers’
Land & Loan Company, and it will be the duty of the state court
to enforce and .protect his rights in this particular. If Bucki does
not appear in the equity proceedings pending in the state court,
still that court, having possession of the realty, has the right to deal
with the property, and can, so far as it is concerned, determine the
validity of -all elaims or liens belonging to the persons made parties
to that suit, whether served personally or constructively.

It thus appears that when the foreclosure bill was filed in the
court below the realty included in the mortgage was: in the custody
of the state court, and that court, in the due exercise of its rightful
jurisdiction, was proceeding to decide the question of the validity of
the conveyance from Meyer to the Farmers’ Land & Loan Company,
including the mortgage thereby created. What steps should be
taken and what process should be issued in connection with the
proceedings before it is primarily for that court to determine, and
we fail to find in the record before us any ground upon which to base
the right to issue the writ of injunction which was in. fact granted
by the court below. It is not made to appear that the circuit court
has now, or at present can.obtain, jurisdiction to proceed with the
foreclosure suit, as the property, which isthe subject-matter of
the proceeding, is without the jurisdiction of the federal court. Un-
der these.circumstances, the right to decree a foreclosure of the
mortgage and a sale of the realty therein described is in abeyance,
and cannot be made effectual against property which is not subject
to the jurisdiction of the court. The federal court is not, there-
fore, possessed of any control or jurisdiction over the realty descmbed
in the mortgage which authorizes it to enjoin the litigants in the
state court from applying to that court for such relief as that court
may deem is equitable and necessary. It follows that the order
appealed from, granting the writ of injunction in question, must be
and is reversed, at cost of appellee.

_————

INDIANAPOLIS WATER CO. v. AMERICAN STRAWBOARD CO.
(Circuit Court, D. Indiana. February 6, 1893.)
No. 8,719.

1. NUISANCE—POLLUTION OF STREAM—INJUNCTION.
. The discharge of refuse matter from a strawboard factory into a non-
navigable river, used by a water company owhing land fronting on and
extending along said river, as a source of supply for furnishing a city, its
inhabitants, and others with water for domestic, manufacturing, and other
purposes requiring. purity of the supply, thereby fouling and polluting
such stream, i8 necessarily a continuing nuisance, for which no plain, ade-
quate, and complete remedy exists at law, and injunction will lie to re-
strain such discharge.

2. BaME—RrpaArIAN RicHTs.

A water company engaged In supplying a city with water, and owning

land bordering on a nonnavigable river, from which a portion of its supply
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i3 derived, and which, for a conslderable distance, touches the flow of the
stream, is a “riparian proprietor,” in the full sense of the word, and as
such may perpetually enjoin the deposit in the stream of substt_moes
which pollute the water to such a degree as essentially to impair its
natural purity. .

3. SaME—EQUITY JURISDICTION—REMEDY AT LAW.

In such a case plaintiff has not a plain, adequate, and complete remedy
at law, 80 as to oust the circuit. court of jurisdiction, by reason of Rev. St.
§ 723, providing that suits in equity shall not be sustained in the United
States courts in cases where such a remedy may be had at law.

4. BAME—STATE STATUTES.

The federal courts will enforce, either at law or in equity, according to
their nature, any new rights created by state statutes, but their equitable
jurisdiction of equitable rights cannot be affected by state statutes making
such rights enforceable at law.

5. SamME.

Rev. 8t. Ind. §§ 289-291, defining a “nuisance,” and providing that it may
be enjoined or abated, and damages recovered therefor, by any person
whose property is injuriously affected, are merely declaratory of the pre-
existing law, and do not affect the right to proceed in equity in proper
cases.

In Equity. Bill by the Indianapolis Water Company against
the American Strawboard Company for an injunction. Heard on
demurrer to original and supplemental bills. Overruled.

Statement by BAKER, District Judge.

This bill seeks an injunction to restrain the defendant from polluting the
waters of White river. It charges that the complainant is a corporation or-
ganized and existing under the laws of the state of Indiana, and the defendant
a corporation organized and existing under the laws of the state of Illinois;
that the company to whose property and rights the complainant has succeeded
was incorporated in 1869, and that it then erected in the city of Indianapolis
its plant, and began to supply said city and the inhabitants thereof with water
for domestic use, for the extinguishment of fires, for use in manufacturing es-
tablishments, and other places of business, and for motive power, and for
divers other uses, and so continued to do until complainant was organized
in 1881; that in 1839-1840 the state of Indiana acquired in fee simple a strip
of land 70 feet wide, extending from White river at the town of Broad Ripple,
southwest to a point beyond Indianapolis, and thereon constructed the “In-
diana Central Canal,” and at the same time constructed across the river, at
a point below and north of Broad Ripple, a dam to flow water from the river
through the canal; that the canal was completed in 1840 to Market street, in
Indianapolis, and an arm thereof for water power, from a point just north of
Market street, running west and south to a point below Washington street,
was also completed at the same time; that the dam, canal, and arm hawve thence
till now been continuously used to flow water from the river at Broad Ripple
through Indianapolis, the dam supplying the water head; that the old water
company, in 1870, acquired all the right, title, and interest formerly owned
by the state in the dam, canal, arm, and waters therein, and the lands upon
which they were constructed, and in the water power and mill sites; that for
50 years continuously the successive owners of the canal, etec., have used the
water therein for hydraulic power, for supplying water to steam boilers, and
other purposes, including the making of ice upon said canal, and supplying
water to adjacent ice ponds for making ice for domestic and other uses in and
about the city; that for 30 years last past, continuously, said owners have
gold to dealers in ice the privilege of taking the ice growing on the canal, and
have sold the right to draw water-from the canal to fill the ice ponds; that the
ice produces large gains to complainant, viz. §4,000 a year, and complainant is,
by contracts made many years ago, and having many years to run, bound to
flood said ponds for ice making during the ice season; that, up to the time
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of the wrongful acts of the defendant complained of, the water in White river,
and the witer thereof which up to that time had so flowed through said canal,
was of ‘sufficlent purity for the making of ice suitable for doméstic use, and
£6r all other uses to which ice is put; that in 1882 complainant acquired the
fee-simple title to the land bordering upon White river on the edst side from
Fall creek, north one mile to the La Fayette bridge, and there constructed in
said land, in the water-bearing gravel underlying the same, an open filtering
gallery ‘or well, 50 feet wide, 25 feet deep, and 1,000 feet long, 14 feet of its
depth ‘being below low water, for the purpose of securing pure water for the
city and its inhabitants for family and all other proper usés, and connected
the same with its works; that in 1890, and before the defendant’s works were
erected, the complainant erected and equipped an auxiliary pumping station
at the gallery, of a daily capacity of 12,000,000 gallons of water, and connected
it with the city mains; that the gallery has since 1882 been the source of
complainant’s water supply, and the river front, gallery, new station, and con-
nections cost complainant over $240,000; that in 1882 the gallery was con-
nected at its. northern end to White river.by means of filters, so that, when the
water collecting in the gallery was insufficient in quantity to meet the require-
ments of sald city and its inhabitants, the same could be supplemented by such
quantity of -water flowing inte said gallery from White river, through said
filters, as might be required; that during said time when water has been
low and scarce in said gravel bed surrounding said gallery, which occurs at
times when there has been continuously dry weather for some time, and
when the White river is low, complainant has, as occasion required, so sup-
plémented the water collecting in said gallery, and so continues to do at this
time; that complainant owns in fee the land bordering on White river covered
by the eanal where it heads in the river; .also it owns in fee the river front
where the gallery is located, extending one mile. It also owns in like man-
ner other lands bounded by White river, and having frontages on said river for
the distances hereinafter shown, all situate in Marion county, Ind., up White
“river froin Indianapolis, and down the river from Noblesville. :

The bill then describes land fronting on the river at and near Broad Rip-
ple, the frontage shown being over one mile and a half, and all of it except 300
feet being shown to be above the dam; that in order to prevent the deposit
thereon of polluting substances, and to preserve the purity of the water flow-
ing into said filtering gallery from the body of water contained in the gravel
surrounding said gallery, the complainant has, since the gallery was so con-
structed, in addition to the other lands hereinbefore mentioned, acquired
in fee simple, by purchase, lands lying adjacent to the gallery, aggregating 90
acres, at a cost of $27,000; that the complainant’s plant, including the canal,
ete., exclusive of operating expenses and repairs, has cost it and its predeces-
sors about $2,000,000; that White river, from Noblesville to Indianapolis,
is ‘nonnavigable, and complainant is the only person or company furnishing
water to the city and its inhabitants; that late in 1890, without complainant’s
consent, defendant erected at Noblesville, near the bank of White river, a
strawboard factory, and in March, 1891, began to operate it in making straw-
board, and has continued to do so ever since; that it discharges from its
works into the river 3,000,000 gallons of water each day, which has been used
in reducing straw to pulp, and that said water passes down the river, through
the eanal in part, and, when the stage of water permits, in part over the dam,
down the river, alongside of the gallery, over the filters; that defendant uses
daily in its process at this factory 80 tohs of straw, 27 tons of lime, and 5
gallons of muriatic acid, all of which is worked upon by the water so thrown
into the river, and the water as it enters the river is heavily charged with the
refuse of all of said niaterials; that 107 tons of solid matter are thrown into
said water each day, and only about 40 tons are taken out, and the remaining
67 tons daily pass into the river; that it is, as it reaches the river, of a dirty
brown color, and glutinous in consistency, and has the effect, and has had
ever since said works were so started, to rendér the water of that stream at
all points below on White river from Noblesville, to a point somewhere below
the city of Indianapolis, which was, before the starting of said works, clear
and pure for drinking and other like purposes, brown in color, odorous to the
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smell, and impure and unwholesome for drinking and other like purposes;
that prior to the starting of the works the river, between the points named,
was well stocked with fish, was acceptable for drinking to domestic animals,
but since the starting of the works, by reason of the flowing of the water
and other matter therefrom into the river, the fish between said points
have died, or abandoned that part of the river, and cattle, after tasting it, re-
fuse to drink it, or, if they do drink it, it renders their mouths sore; that the
water in the canal is now also amber brown in color, stained with said offal
from said mill, and from being of the same degree of purity of the water for-
merly in the river it has, by reason of said offal, been rendered impure;  that,
before the strawboard works were started, competent chémists had made
repeated analyses of the river water over the gallery and filters, and each
analysis showed the water as it flowed in said river to be pure and good for
domestic purposes in drinking; that other analyses have been made by the city
chemist and by other chemists under the city’s employ since the works were
started, and they declared that the result showed the water to be less pure
than it was before the works were started, and that the impurities were or-
ganic and solids held in suspension in the water; that complainant does not
know, except as informed, whether the water at that point has been affected
to a degree dangerous to health or not, but charges that, if said pollution is
allowed to continue, the bed and banks of the river will soon become 8o be-
fouled with said refuse that the water passing said gallery and-through the
filters will become unfit, from the presence of said polluting substances, for
domestic use, and unfit for admission into said gallery; that repeated chem-
ical analyses by the state board of he:dlth of the water flowing in the canal,
and in the river, from points at intervals beginning at the head of the canal
at Broad Ripple and extending up the river to defendant’s works, show that
the water now is, and for the last eight months has been, polluted by the
presence of the said solid matter so thrown into said river by defendout’s
said works; that in the spritig of 1891 complainant notified defendant that
the refuse and offal from its factory were polluting White river to complain-
ant’s damage; that the fish commissioner notified defendant that the flowing
by it of the polluting substances into the river was harmful to the fish therein,
and it must cease; that defendant promised that it would cease to flow said
substances into the river, and would put in devices that would remove the
same from the water; that complainant depended upon the promise until in
the summer of 1891, when, seeing that it was not being performed, it com-
plained of the fouling to the state board of health, and it again notified de-
fendant; that consequently, in September, 1891, defendant asked complainant
to refrain from any judicial proceedings for three weeks, by the end of
which time it would put in such devices as would remove the polluting sub-
stauces from the water flowing from its works into the river, and would in
that time build a system of settling basins and dams to be constructed in
the gravel subsoil underlying defendant’s land at its works, so that all of
the water from the works would pass in succession into these basins and over
the dams; that the promise was not kept, but a cheap makeshift was substi-
tuted; that complainant wrote defendant October 17, 1891, that it was still
polluting the river, and threatened suit; that defendant wrote in reply to
defer any action until it could meet representatives of filter companies; that
complainant has been greatly damaged by said unlawful acts of defendant,
and it will in the immediate future and thenceforward be more seriously
damaged in its business of furnishing water and water power in said city if
detendant is permitted to continue, and the acts of pollution are still going
on, and defendant will continue them unless restrained.

The supplemental bill charges that a stipulation of record was fully complied
with by complainant, and that the devices put in by defendant have removed
no appreciable part of the polluting substances from the water flowing from
the factory into the river; that the water from the factory, charged with the
offal therein of the character, composition, -and counsistency mentioned in the
original bill, again began to flow into the yiver after the devices. were fully
completed, and the character of the water and its effect on the river re-
mained the same as when the original bill was filed. The defendant has

interposed a demwrrer to the original and supplemental bills. .
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.. &G Harris and Balep.& Daniels, for, complainant. .
i J:. W. Kern, ‘Geo. Shn'ts, and J ump, Lamb & Davis, for defendant.

- PRt i
51 BAKER; Dlstnct Judge. It is earnestly contended by counsel
for defétidant that the bill does mot ‘show such ownership. of the
and ‘ent 10, the: river as entitles the plaintiff to claim riparian
in. the:flow of. the stream. It has been well said that the
rights. of anripa:rla,n proprietor, so far as they relate to any natural
stream, " exist jure naturae, because:his land has by nature the
adva,nta,ge of heing waghed by the stream; and, as the facts of
nature constifyte the foundation of the. right, the law should rec-
ognize and follow the course of nature. in every part of the same
stream. ‘The: ownerslip-of the bed of .the river is not the founda-
tion'of “riparian rights” properly so called, because the word
“mpaﬁan” i§ relative to the bank, and 16t to the bed, of the stream;
and the comnectlon,‘ when it ex1sts of property on the banks with
property.in the bed of the stream, depends, not upon nature, but up-
on grant or prescription. - Lyon v. Fishmongers’ Co,, L. R. 1 App. Cas.
662, L. R. 10 Ch. 679. Tt is necessary for the existence of riparian
rxght that the Jand should be in contuct with the flow of the stream.
All riparian, rights depend upon the ownership of land which is
co»ntlguous ito-and touthes upon-the water. Jones v. Johnston,
18 How. 150;" Johnston v. Jones, 1 Black, 209; Bates v. Railroad
Co., 14, 204; A mere nght of way along the bank, reserved
in a grant of 1and bounded by a river, %emg a2, mere easement, would
not deprive the grantee of his mghts as a riparian proprietor. The
grant of a strip of land along the banks, which is contiguous to
and touches the flow of ‘the stream, carries with 11: the ownership
of the bed Qf a nonnavigable river usque ad filum, ' The bill shows
that the plaintiff is the owner in fee of lands which, for a considera-
ble distance, -are contiguous to and touch the flow of the stream.
Tt directly avers that it iy the owner in fee of a portion of the bed of
the stream, as well 4s ‘of the bank. It is, in the fullest sense, a
“riparian proprletor » and entitled as such to all the rights of such
propmetm in the water of White river.

A riparian proprietér  upon a nonnavigable stream is entitled,
in the absence of grant; license, or prescription hmmng his rights,
to have the stream which washes his lands flow as it is wont by
nature to flow, without material diminution or alteration. “Aqua
currit et debet currere ut currere solebat.” Every riparian pro-
prietor hag the right to insist that the stream shall flow to his lands in
the usual quantity and quality, and at its natural place and height.
He owes the duty of perm1tt1n0 it to. flow off his land to the lower
riparian proprietor in its accustomed quantlty, quality, place, and
level. The proprietor has no property in the flowing water, which
is not the subject of riparian ownership, but he may use it for any
purpose to whi¢h it cgn ‘be beneficially applied, without material
injury . to the, rights of others. Any diversion or obstruction of
-the. water - -which substantxally diminishes its Volume, or the de-
positing of any substances in the stream which corrupt or pollute
‘the witer to" such a degree as essentlally to impair its purity, and
_prevent its use for any reasonable and proper purpose to which
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running water is usually applied, is an infringement of the right of
other owners of land through which the stream flows. An action
for damages may be maintained by a riparian proprietor for the
pollution of a stream. So a perpetual injunction will be granted
to restrain such pollution, especially if it is of a continuous nature,
even when the plaintiff could only recover nominal damages at law,
because of the inconvenience of repeated actions, and the danger of
the acquisition of an adverse right to pollute it by its continuance
for 20 years. So, also, a perpetual injunction will be granted to
restrain the pollution of a stream where the nature of the injury
is such as to render it difficult or impracticable to adequately meas-
ure the damages, and fully compensate for the wrong. Gould,
‘Waters, (2d Ed.) § 223, and cases cited in note 1; Merrifield v.
Lombard, 13 Allen, 16; Lyon v.. McLaughlin, 32 Vi, 423; Holsman
v. 9Sp13ng Bleaching Co., 14 N. J. Eq. 335; High, Inj. (3¢ Ed) §§
749--795. :

"~ The contention that the bill does not charge such tortious injury
as entitles the plaintiff to relief is unfounded. The injury alleged
is not contingent, remote, or speculative. It is distinctly ‘charged
that the defendant daily passes through its factory 3,000,000 gal-
lons of water, and uses’' 80 tons of straw, 27 tons of lime, and five
gallons of muriatic acid, all of which are worked upon by the
water passing through the factory which is discharged into the
river; that 107 tons of solid matter are thrown into said water each
day, and only about 40 tons are taken out, and the remaining 67
tons daily pass into the river; that the water passing through the
factory, as it reaches the river, is of a dirty brown in color, and
glutinous in consistency, and has the effect, and has had ever since
the works were started, to render the water of the stream at all
points below on White river from Noblesville, to a point somewhere
below the city of Indianapolis, which was, before the starting of
said works, clear and pure for drinking and other like purposes,
brown in color, offensive to the smell, and impure and unwhole-
some for drinking and other like purposes; that prior to the
starting of the works the river was well stocked with fish, and
wag acceptable for drinking to domestic animals, but sinece the
starting of said works, by reason of the flowing of the water
and other matter therefrom into the river, the fish between
sajd points have died, or abandoned that part of the river, and
cattle, after tasting it, refuse to drink it, or, if they do drink it, it
renderg their mouths sore; that the water in the canal is now also
amber brown in color, stained with said offal from said mill, and
from being of the same degree of purity of the water formerly in
the river it has, by reason of said offal, been rendered impure.
These facts clearly show actionable injury to plaintiff’s riparian
rights. The bill also shows that the plaintiff has been and is suffer-
ing, and will continue to suffer, material pecuniary injury from this
infringement of its rights. The extent of its pecuniary injury from
the nature of it, and from the extent and character of the uses to
which plaintiff devotes the water, is incapable of any certain ad-
measurement; but if the plaintiff had neglected to use or appropriate
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the water, or had as yet suffered:but small pecuniary loss, it would
not; present any such , impediment as would warrant a court of
equity: in refusing rehef Nor. could the fact that the defendant
would be exposed to great difficulty and expense to restore the water
to its accustomed purity present such objections as would justify the
court in denymg equitable relief. High, Inj. (3d Ed.) 795, and cases
there cited. Courts will not interpose by injunction to prevent a
mere eventual or contingent nuisance, nor will they interpose when
the ipjury is remote or contmgent and rests merely in speculation.
A very strong ease must be made by the bill to justify the court
in granting. injunctive rehef and, if there ig reasonable doubt of
the effect, of the alleged nuisance on. the construction of the facts
alleged. in:the bill, there will be no interference until the matter
is tested by actual experience. These principles, however, do not
rule: the facts exlublbed in the bill. - The bill shows the wrongful
corruption of pure and wholesome water, so that it has become
offengive to. sight and.smell, and deleterious in use for ordinary
domesth -purposes. It clearly discloses an actionable wrong.

It is further claimed by the defendant that the court cannot take
Junsdlctlon of this, bill  because the plamtlff has a plain adequate
. and complete remedy at law. for the injuries complained of. Sec-
tion 723, Rev. St. U..8..1878, provides that “suits in equity shall not
be: sustamed in either of the courts of the United States in any case
Where & plain, adequate, and complete remedy may be had at law.”

- It.ig: angued that, if thig suit was pending in a state court in In-
dlama, there would be no doubt that a court of equity would not
have jurisdiction to: interfere by injunction, because the legislature
of - the state has provided a plain, adequate, and complete remedy
at law, and it is asserted that, inasmuch as this suit would be triable
at law in a state court, it must.be tried at law in this court. It is
undoubtedly true, if the‘customa,ry or statute law of a state has
created a new right, the federal courts will enforce the same at law
or in equity, if it falls within the remedies authorized by either
branch of their jurisdiction. Gaines v, Fuentes, 92 U. 8. 10; Ellis v.
Dayis, 109 U, S. 485, 3 Sup. Ct. Rep. 327; Scott v. Neely, 140 U. 8.
106, 11 Sup, Ct. Rep. 712. Such new rights, however, will be en-
forced .at law or in equity, as the nature of those rights may re-
[quire. The state cannot bind the federal courts by limiting - the
remedy so as to impair the separation established by the constitu-
tiom between actions for legal demands and suits for equitable
rehef., Scott v. Neely, supra.

But, independently of this consideration, the statute of the state
does not affect the question of _]uI'lSdlCthll of such a cause of ac-
tion. as is exhibited in: the bill, whether brought in a court of the
,8tate or in this court. The sections of the statute of the state cited
and relied on are 289, 290, and 291. These sections are as follows:

| wbgY, ‘te'ver is injurious to the health, or indecent, or offensive to the
senses, o obstruction to the free use of property, so as essentially to in-
terfere With the comfortable enjoyment of liflé or property, is a nuisance, and
the subject: of‘an action. 290. Such action may be brought by any person
whose property is injuriously affected, or whose personal enjoyment is less-
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cned by the nuisance. 291. Where a proper case is made, the nuisance may
be enjoined or abated, and damages recovered therefor.”

These sections create no new rights, nor do they prescribe any
new remedy. The first two sections simply codify the law of
nuisance as immemorially adjudged by the courts and stated in
text-books. The remedy by injunction or abatement was known
and practiced by the courts of this state long before the Code of 1852
was enacted. It simply recognizes the jurisdiction of courts of
equity to enjoin a nuisance, or, after a judgment at law, to order it
to be abated. While all legal and equitable rights were by the
Code required to be enforced by a “civil action,” and while such ac-
tion, whatever its nature, was triable by jury as an action at law,
such practice never obtained in this court, and since 1881 it has
not obtained in the courts of this state. Rev. St. Ind. 1881, § 409.
Since the enactment of the last-cited statute, issues of law and of
fact in suits of equitable cognizance have been triable by the court
without the aid of a jury.

The question whether a suit shall be tried by the court sitting
a8 a chancellor is now to be determined, both in the courts of the
state and in this court, by the inquiry, has the plaintiff a plain,
adequate, and complete remedy at law for the redress of the griev-
ances alleged in his complaint? Suits in equity can only be brought
when the court can give more complete and effectual relief in kind
or degree on the equity side than on the common-law side. Where
the right of a riparian proprietor to the use and enjoyment of the
flow of a stream of pure and wholesome water, free from COrrup-
tion and pollution, has been actually invaded, and such invasion
is necessarily to be continuing, and to operate prospectlvely and in-
definitely, and the extent of the injurious consequences is contmgent
and of doubtful pecuniary estimation, the writ of injunction is not
only permissible, but it affords the only adequate and complete
remedy. High, Inj, supra; Lyon v. McLaughlm 32 Vt. 423; Merri-
field v. Lombard, 13 Allen, 16. The bill shows a clear invasion of
the plaintiff’'s rights, and that the invasion is mecessarily to be
continuing, and to operate prospectively and indefinitely, and that
the extent of the injurious consequences is contingent, and impossible
of accurate pecuniary estimation. An action at law would afford no
plain, adequate, and complete remedy for the injuries complained
of. The demurrer must be overruled, and it is so ordered.

SMITH et al. v. WORTHINGTON et al.
(Circuit Court of Appeals, Bighth Circuit. January 27, 1893.)
No. 91

1 EEECUTOB.S AND ADMINIRTRATORS—PROBATE PRACTICE—ORDERS—EQUITABLE

ELIEF,

Under the provisions of the Arkansas statutes regulating the administra-
tion of estates, where a meeting of the heirs of the deceased intestate is
held, representatlves of four fifths of the interests in the estate being
present, and it is agreed that certain persons shall be appointed
administrators, one of whom is to reside or and manage the realty, neither
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