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YOUNG v. COMMISSIONERS OF MAHONING COUNTY et aL
(Circuit Court, N. D. Ohio, E. D. December 5, 1892.)

No. 4,699.
1. EJECTMENT-OCCUPYING CLAIMA,NT'S LAW-WHO MAY CLAIM BENEFITS.

Rev. St. Ohio, I 5786, suM. 2, enumerates, among the persons entitled to
the benefit of the occupying cla1mant's law, any person who holds "by
deed * * * from and under a person claiming title as aforesaid, * * *
by deed duly authenticated and recorded." Held, that one clalmlng title by
a deed from a grantor who held under a deed must, to secnre the benefits
of the law, show that both deeds were conveyances in fee; but he is not
presumed to know of defects in the title of the more remote grantor, and
it is immaterlal that such grantor, being a municipal corporation, held only
a base fee, which had in fact been theretofore determined by an abandon-
ment of the use to which the lands were dedicated. Beardsley v. Chapman,
1 Ohio St. 118, apillied.

•• B.ut:E.
A city by deed in fee conveyed certain lots to a building committee in

trust, empowering them, in their discretion, either to sell the lots and con-
vey a fee simple to the purchaser, to exchange the lots for others, or to
use them for the erection of a courthouse, and then donate them to the
county commissioners. The building committee erected a conrthouse upon
one of the lots, and then conveyed the same by deed in fee to the commis-
sioners. Held, that the title could not be considered as passing directly
from the city to the commissioners, so as to deprive the latter of the ben-
efits of the occupying clalmant's law upon ejectment under title para-
mount, for the committee was not a mere conduit for passing the title, but
was invested with a discretion as to the use of the lots, and therefore with
authority to exeIclse the attributes of ownership.

B. SAME-VALUATION OF IMPROVEMENTS.
Under the occupying claimant's law of Ohio, the value of improvements

is to be ascertained, not by their cost, but by the added value which they
give to the real estate for the use and enjoyment thereof by the lawful
owner. Van Bibber v. Williamson, 87 Fed. Rep. 756, followed.

L SAME-WORDS OF INHERITANCE.
The common-law rule (existing in Ohio) that the omission of the word

"heirs," in the granting and habendum clauses of deeds to natnral persons,
vests in the grantee a life estate only, is subject to an exception when
upon the face of the deed it appeara that the conveyance is made in trust
for a use, the full performance of which requlres the vesting of a fee in
the trustee; and where a city by such a deed conveys lots to a building
committee in terms empowering them, in their discretion, either to sell
the lots and convey a fee simple to the purchaser, to exchange the lots for
others, or to use them for the erection of a courthouse, and then donate
them to the county commissioners, such deed must be held to convey a
title commensurate with the purposes of the trust, namely, a fee simple.

I. MUNICIPAL CORPORATIONS-DEEDS-ExECUTION.
Rev. St. Ohio 1880, § 4106, requlrlng that every deed shall be signed and

sealed by the grantor or maker, does not apply to deeds made by municipal
corporations, and their deeds, if executed according to the mode prevailing
at common law, are sufficient to pass title. Therefore a deed in which the
testatum clause reads as follows is sufficient: "In witness whereof the said
city of Youngstown and the city council have caused William M. Osborn,
mayor aforesald, to subscribe his name, and have caused the corporate seal
of Bald city to be affixed, to these presents. William M. Osborn, Mayor.
[City of Youngstown Seal.]" Sheehan v. Davis, 17 Ohio St. 571, followed.
TifIin v. Shawhan, 1 N. E. Rep. 581,48 Ohio St. 178, distinguished.

:At Law.
Statement by TAFT, Circuit Judge:
T'.ais was an action in ejectment by Young against the commissioners of

Hahonlng county to recover lot No. 96 on the original plat of the town 01
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Youngstown, whlch Is now occupied by the courthouse and other county
pi 'MahoDIDg'colplty;The case, was submitted to thEl'court'fon the

evidence, a jury being waiveli, and the pourt held that was en-
titled to reoover the land." The opinion 'is reported in 51 'Fed. Rep. 58".
Judgment was entered for the recoveI'!Y of the land, and for mesne profits, Oll
the 25th day of July, 1892. Thereupon the defendants filed a petition for the
benefitscoIIferred, by section 5786 of the Revised Sta,tutes of, Ohio, upon oc-
cupyiJn.g:claimants. A jury having been impaneled; and introduced,
the question arose Whether, conceding the absence of fraud, 01' collusion In the
county commissioners or their grantors In the erection of the buildings upon
the lot, they had such oolor of title as to give them a right to claim the value
of the improvements under the occupying claimant law.
The iactBtully appear in the report of the case of Younlfv;Conimissioners,

51 Fed. Rep. 585. It issufliclent to state here thllt lot No. W,in questioJ;l, to-
gether with lot No. 95, 'Were originally used by the city· of YoungstoWn as a
burying ground,under a common-law dedication by John Young, ,the ancestor
of plaintiff; Charles Young; that, in 1867, Charles Young conveyed to the
city of Youngstown a legal title to said lots 95 and 96, whieh, in the opinion
already referred to, the court held to be a determinable or base fee, with a
rev\lrte1'cto, the grantor on a lawful abtindonment by the city', of the lot for
burial purposes; that by ordinance forbidding the interment of further bodies
in the lot, and ordering the removal of those already interred there, the city
lawfully abandoned the lot as a burying ground about 1870; that Charles
Young,·&· llOlll'esident of the· state, had no knowledge of' such abandonment
until shortly .before the bringing of this suit, in 1889; that the city remained
in posillession of the lot· until 1875; that in 1874 an act of the legislature wa'!
passed providing that, on compliance with certain conditions, the 'county seat
of l\Iahoning county should be removed from Canfield to Youngstown; that
one of the conditions was that the citizens of Youngstown should vrovide a
8lrltable lot In' the city' of Youngstown, 3.nderect thereon a courthouse, to cost
not less than $100,000, and should donate the same to the county commis-
sioners for use as a courthou;;e; that in compliance with this condition t)le
citizens of Youngstown raised a fund somewhat exceeding $100,000, and
placed it in t4e hands of a building committee consisting of five citizens,
Chauncey H. Andrews, JoseIlh H. Brown, Hugh B. Wick, Matthew Logan, and
Henry Tod, that they mig)lt erect a courthouse, within the terms of the act;
that the council of the city of Youngstown by ordinance ',directed the mayor
by proper conveyance to convey these lots to the building committee; that the
mayor signeQ.'and acknowledged a deed which, in the name of the
city as grantor, purported. to convey to the building cOlllmittee and their su' -
cessors forever,in trust, in fee simple, lot No. 95 and lot No. 96, with power
to .sell eithe;J:' .or both should see proper, and devote the proceeds
thereof to .the ,purchase of another lot suitable for a courthouse, or to ex-
chtinge said Ipts, or either of tpem, for another lot, or to use said lots, or either
of them, as a courthouse lot, and, whenso used, to convey the same to the cou.nty'
corumissiovel's in accordance with an act of the legislature under which the
courthouse was to be erected. The word "heirs" did not follow the names of
the grantees as a word 'of limitation, either in the granting or habendum c1llJUse
of the deed. The testatum clause read as follows: "In witness whereof. the
said city' of Youngliltown and'the said council have caused said William M. 0s-
born, may()r aforesaid, to subscribe his name, and have caused the corporate:
seal of said city to be affixed, to these presents. William. M. Osborn, l\:fI.yOI'.
[City of Youngstown Seal.)" The acknowledgment was in the name ()f Wil·
liam M. Osborn as mayor,attdin the name of the city of Youngstown.
The deed was execntedMarch 30,1875. Somewhllt more than $100,000 was

.spent in the erection of the courthouse uJ,lon lot No. 96. By deed of 10,
1876, the building committee by proper .deed conveyed to Joseph M. JaoItson
and others the fee to said lot No. 96, with the improvements thereon, in con-
sideration of $10. The county commissioners took posseesion, and themselves
added improvements costing upwards of $15,000. The county has been in pos-
session of the courthouse ever since.

A. W.,Jones, George F. Arrel, and Disney Rogers, for county coxq-
missioners. . '.. .'. ",
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F. E. Hutcbilliland Sanderson & Norris, for Young.
Before TAFT, Circuit Judge, and RICKS, District Judge.

TAFT, Circuit Judge, (after stating the facts.) The persolli! who
may have the benefit of .the occupying claimant law are pointed out
in section 5786 of the Revised Statutes of Ohio, which reads as fol-
lows:
"Sec. 5786. A person in the quiet possession of lands or tenements, and

claiming to own the same, who has obtained title thereto, and is in posses-
sion of t'le same, without fraud or collusion on his part, shall not be evicted
or turned out of possession by any person who sets up and proves an adverse
and better title, until the occupying claimant or his heirs are fully pald the
value of all the lasting and valuabie improvements made on the land by him,
or by the person under whom he holds, previous to receiving actual notice
by the commencement of suit on said adverse claim, whereby such eviction
may be effected, unless such occupying claimant refuse to pay to the person so
setting up and proving an adverse or better title the value of the land without
improvements made thereon as aforesaid, upon demand of the successful
claimant or his heirs, as hereinafter provided, (1) sUch occup:ring claimant
holds a plain and connected title, in law or equity, derived from the records
of a public office: or (2) holds the same by deed, devise, descent, contract,
bond or agreement, from and under a person claiming title as aforesaid de-
rived from the records of a public office, or by deed duly authenticated and re-
corded; or (3) under sale on execution, against a person claiming title as afore-
said derived from the records of a public office, or by deed duly authenticated
and recorded; or (4) under a sale for taxes authorized by the laws of this
state, or the laws of the territory northwest of the Ohio river; or (5) under a
sale or conveyance made by executors, administrators, or guardians, or by
any other person or persons, in pursuance of an order of court or decree in
chancery, where lands are or have been directed to be sold."
It is clear that the county commissioners in this case do not come

within the tlcctioJl just quoted unless, in accordance with subdivision
2, they have been in quiet possession of. the courthouse lot, "by deed
* * * from and under a person claiming title as aforesaid * * * by
deed duly authenticated and recorded." It has been held by the su-
preme. court of Ohio in Beardsley v. Chapman, 1 Ohio St. 118, that
the words "by deed duly authenticated and recorded" mean a deed to
a person under whom the occupant claims, and not a deed to the oc-
cupant himself; and in the same case it was held that the deed to the
occupant and the deed to the grantor of the occupant must both ap-
parently convey an estate which would justify the holder of it in mak-
ing permanent and lasting improvements. It was held as a corollary
that an occupying- claimant will not be presumed to know any defects
or recitals that appear in deeds prior to that under which his grantor
holds. It follows that the county comm41sioners must show a title
in them by a deed in fee to them from a grantor whose title was also
by a deed in fee; and the question here to be decided is whether the
deeds introduced in evidence comply with this requisite of the statute.
Counsel for Young contend that the commissioners did not come

within section 5786. for the following reasons: (1) Because the deed
from the city to the building committee was not properly executed
to the city, so as to pass any title whatever to the committee. (2) Be-
cause the deed. not containing the word of limitation, "heirs," in the
granting or habendum clause, conveys only a life estate, which un-

v.53F.no.9-57
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der the decisionm Beardsley v; Chapman, 1 Ohio 81:.,118, would. not
authorize tAeerection. of lasting an.;l permanent i,nlpl'Ovements. (3)
Because the deed from the city is void on its face for want of power

to constitute in fact but Qne conveyance
the 'commissioners, the buildingc6Inniittee being a.

mere conduit for the title; that the city is the real grantor of thea,nd; as the deed to the city has already been
found, defective judgmentaf the court, .the applicants do not
come·within, ,the statlite, because preSumed in law to know of such
defect:.: , I,'

First. "W'e 'thb1k from. the city to the bUilding committee
waa mayor did not act as an attorney in fact
for theeitydn. the making of the deed. The deed was the deed of the
city, which-must be executed by some· agent or representative of the
city to act: as such. The deed was not in the name of
the of. " '., "
It is contended that ui order to Qperate as the of the city it

should be Jsignel:Fin the name of the city by William M. Osborn,
mayor,t()!¢qIriply with.'tl1at section of the statute in fOll'Ceat the time
this embodied in section 4106. Of the Revised
Statutesot1880. (Swan & C. St. p. ,459, § 1,)which requires that
every deed, shall be,signed and sealed by the grantor or maker. It
has been ,belli by the supreme court of Ohio that section 4106 of the
Revised Statlite'!l of l,880, upon which counsel for Young reI,)', has
no application to the' execution of deeds by corporations, and that
therefore deeds by corporations do not need to be signed; that the
mode ofex:ecuting a deed by a corporation prevailing at common law
is sufficient to pass the title of a corporation to land in Ohio. Shee-
han v. Davis, 17 Ohio St.571. In the same case it is said that, at
common law; corporations aggregate execute deeds by affixing thereto
their corporate seal. The supreme court there held that a deed of
conveyance by a banking corporation was properly executed when
the cashier, 011 behalf of the bank and on its authority, affixed theI'eto
the corporate seal, and subscribed his name as cashier, and that in
such case the cashier was the proper person to acknowledge the
deed. The deed was in the name of the banking corporation. The
testatum clause read as follows : "In witness whereof the said party
of the first P8L't have caused their corporate seal to be hereto affixed,
and these presents to be signed by the cashier, on the day and year first
above written. H. H; Martin, Cashier,".,..;.-and in. the acknowledgment
he acknowledged the $ameas the free act and deed of the bank. The
case is onalUours with the case at bar, and leaves no question as to
the sufficiency, so fal" as· concernS its execution, of the deed from
the city to the buildirigcommittee. The case of Tiffin v. Shawhan,
43 Ohio St. 178,1 N.E. Rep. 581, does not modify fnany way the rul-
ing in Sheehan v. Davis. In the.Tiffin Case the clerk of the city was
ordered to makes. proper conveyance of the land of the city. The
deed-was in his name as clerk, and the seal attached was not the
seal of the city, but the official seal of the clerk The court held that
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the authority which had was not properly complied with,and that
the deed In the case at bar the seal used was the
corporate seal of the city of Youngstown. The deed was in the name
of the city, wasexecuwd in its name, and was acknowledged in its
name. The authority conferred upon the mayor to act as the right
hand of the city in the execution of the deed was fully and properly
complied with.
Second. The next objection by counsel for Young is that the deed

from the city, not containing the word ''heirs'' asa word of limitation
upon the estate conveyed, did not vest in the building committee a
fee. It is true that in Ohio, as at common law, the omission of the
word ''heirs'' in the granting and habendum clauses of deeds to nat-
ural persons vests in the grantee a life estate only; but there is an
exception to this rule when, upon the face of ·the deed, it appears
that the conveyance is made in trust for a use, the full performance
of which requires the vesting of a fee in the trustee and grantee. In
such a case the deed conveys a fee commensurate with the necessities
of the trust imposed by the terms of the deed, and this, if so con-
veyed, is a legal estate, is not cognizable alone in equity. In Neil·
son v.Lagow, 12How. 98, the action was one of disseisin at law, and
one question in the case was whether a deed of the land in controversy
to trusWes and their successors in trust to sell and convey in fee sim-
ple absolute, without the word ''heirs'' in either the habendum 01'
granting clause, conveyed to the trustees a fee simple. The supreme
court held that it did. Said Mr. Justice Curtis, (page 110:)
"Now, in looking into the deed from the bank to the trustees, we find that the

grant is to them and their successors in trust to sell, and convey a fee simple
absolute. Tha .legal estate, being in trust, must be commensurate therewith,
and will be deemed to be 80 without the use of the. usual words of limita·
tion. Newhall v. Wheeler, 7 Mass. 189; Stearns v. Palmer, 10 Mete. (Mass.)
32; Gould v. Lamb, 11 Mete. (Mass.) 84; Fisher v. Fields, 10 Johns. 505;
Welch v. Allen, 21 Wend. 147. As the exceution of the trust required
the trustee to have the fee simple in order to convey one, we are of opinion
that the deed to them conveyed a fee, and consequently we cannot inter that
the state court decided that only a ute estate passed by the deed."
This case is approved in Webster v. Oooper, 14 How. 498, and in

Lessee of Poor v. Considine, 6 Wall. 471. The latter case came up
from Ohio. The deed from the city to the trustees did not contain
the word "heirs" as a word of limitation, but it expressly de5cribed
the estate intended to be conveyed as one in fee simple, and it
empowered them to sell the lots, and convey to the purchaser a fee
simple; and also gave them power to exchange the lots for others,
or to use' them for the erection of a courthou::;e, and to donate them
to the county commissioners. It is perfectly obvious that in the
execution of allY of these powers it was necessary that the trustees
should have an estate in fee simple. It therefore follows, under
the authority cited, that the deed to them conveyed a fee simple.
Third. The next objection is that the deed was void upon its

face for want of power in the city to make conveyance of the land.
If the city could hold any land in such a way that they might con-
vey it as this land was conveyed, then the deed was not void upon
its face for the purposes of this discussi(}n, because in the erection
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of .. occupying claimant is not. bound to look
beyond the reciWs of the deed to his grantor. He is not bound,
therefore, to see how the city derived title in this to the
property, and he Ulay assume, that, if it were with\n the corporate
power of the city.. to .hold a,ny land which it, might dispose of by
deed in this way, the land coll.veyed by the city Wll.$ of that charac-
ter. By section 2673, Rev. St., which was in force at the date of the
execution of ,the deed from the city to the building committee, it
is provided that the council of any city or. village may, uponrecom-
mendatioll. of the board of il;nprovements or board of public works,
lease or convey, in such manner and for such sum as D;lay be provided
by ordinance, any. estate, or interest therein, wharf or public
landing, or any buildings or parts thereof, and also dispose of any
material from any street, alley,avenue, sewer, bridge, ship canal,
public grounds; or park belonging to the corporation. . Under this
section the, very deed under .consideration was held by ,the supreme
court of Ohio to the, legal title to the building committee.
Newton v. Bqard, 26 Ohio S1. 618--628. The inadequacy of the con-
sideration was held, not to affect the passing of the legal title.
It was intimated that if the city, or the citizens thereof, permitted
the buildin.g I}Ommittee ,to erect improvements costing $100,000 upon
the lot thus. they would be estopped to claim any inter-
est in the .1all.d, .even if they might recover the money value of the
land for oftha city.
Fourth. Allother that the deed to the. building com-

mittee, and. deed .of the, committee to the county commissioners,
made up but one deed, the building committee being a ,mere con-
duit, so· that under .the occupying claimant law the county com-
missioners .are in law with knowledge of the defect in the
deed froIn, ¥oung to tlIe city, already found to exist by this court.
We cannot agree, with this view of the two deeds. The lot was not
conveyed through the building committee as a mere conduit of title
to the county com,missioners.The lot was conveyed to the build-
ing committee that they might sell it, or that they might erect a
building upon it,,-tbat they might exercise the highest attributes of
ownership over it. The fee vested in the committee absolutely, and
it remained in them for more than a year. We are asked by coun-
sel fQ[h Young whether the two deeds formerly necessary under the
laws of Ohio to convey land from a hu,sband to a wife, through a
naked trustee as the, conduit of a title, would bring the wife, on
subsequent ouster by superior title, within the terms of the occupy-
ing claimant statute. It is not necessary for us to decide that
question, for, as we have said, the committee is not a mere conduit,
charged with the simple duty of conveying the lot to the county
commissioners.
The building committee held under the deed of the city duly au-

thenticated and recorded, and the county commissioners hold by
of the building committee, and that literally brings the com-

missioners within the statute. The statute is an ,equitable one,
and should be so construed. Said Judge Read, in Lessee of Davis
v. Powell, 13 Ohio,308-,320.:
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"The statute is to be so construed, whenever a case comes within its letter,
that the person receiving the benefits and advantages of the improvements
shall make compensation. It rests on the broadest equity, and in the lan-
guage of the court in Longworth v. Wolfington, 6 Ohio, 10, 'may justly claim
a liberal construction.' The court in that case say: •The law of this state is
framed to cover every case where a party is evicted from the possession of
lands which he has improved in the faith that he was the owner.' ..

See, also, Harrison v. Castner, 11 Ohio St. 339.
M the county commissioners do bring themselves within the

letter of the statute, we see no reason why, by construction, they
should be excluded from its benefits.
For the foregoing reasons the court will instruct the jury that

the two deeds in evidence, in the absence of bad faith or collusion,
entitle the county commissioners to the benefits of the occupying
law, and that they should find the value, at the date of the entry
of judgment of ouster herein, July 25, 1892, of the lands with the
improvements and the lands without the improvements. The value
of the improvements is not their cost, but the added value which
they give to the real estate for the use and enjoyment of such real
estate by the lawful owner, Charles Young. This is expressly de·
cited by Judge Jackson in Van Bibber v. Williamson, 37 Fed. Rep.
756, a case arising under the statute which we are now considering.
NOTE. 'llle jury returned a verdict finding the land to be worth $10,500,

and the land with the improvements $60,500, which verdict was confirmed by
the court.

BURTON et al. v. PLATTER.

SAME v. SAME.
(Circuit Court of Appeals, Eighth Circuit. January 27, 1893.)

Nos. 118 and 140.
1. CONSTITUTIONAL LAW-DUE PROCESS OF LAW.

In an action for the recovery of personal property brought by an assignee
in insolvency against his assignor and certain judgment creditors, who
have obtained possession of the property, and who are sureties on the
cross bond given by the assignor for the retention thereof, where the only
question at issue under the pleadings is the right of possession, and no
notice of intention to rely on the bond as a cause of a action has been
given before trial, and no proof thereof made at the trial, a money judg-
ment against the sureties as such, unless specially authorized by statute,
is given on a cause of action totally different from that pleaded and tried,
and is void for want of due process of law.

2. FRAUDULENT CONVEYANCES-PROCEDURE.
An assignment for the benefit of creditors should not be set aside as

fraudulent in respect to creditors not secured by it, unless it is pleaded
and proved that there were such unsecured creditors at the time of its
execution, or that it was made with the intention of contracting debts
which the assignor had no reasonable grounds to believe he could pay, and
that such debts were actually contracted..

8. SAME-EvIDENCE.
In an action to set aside a conveyance or assignment as a fraud upon

creditors, judgments against th"l assignor are no evidence against the
assignee or other strangers of previous existence of the indebtedness
on which they are founded.


