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.to to judgmeJ?:t,' and th.at a.
Judgment so obtained establIshes, asagamst the receIver, the right-
fnlamounti[Of·the ·dml1and. Pringle v. Woolworth, 90' N. Y. 502:
Gluck & B. Rec.pp.26, :27, .and cases cited.
'Ttis insisted, however, that by filmg his claim here, withont reo
fel'1'ihg to the pending SUit, and reserving the right to prosecute it,
the petitioner made an election ofre:inedies,and lost his right to pro-
ceedWith the suit. I do not think the doctrine of election fairly
applicable. A time having been fixed by order of this court
within which claims should be filed, the intervener could not omit
presenting his demand withont great risk of losing it. He could
not present the judgIl:ient; because that had not been rendered. He
might, of course, have made reference to the suit; but his failure to
do so, in view ,of the adn;litted fact that the receiver and his counsel
had knowledge of the pendency of the suit, was not a waiver of the
right to prosecute the action. I do not think, however, that the re-
ceivership, should be charged with the ,costs of both investigations, and
therefore allow the petitioner the amount of his judgment, exclusive
of eosts,..:......tliat is to say/the sumof $7,OOO.56,--'-with interest from the
date of the 'Judgment;;' Decree accordingly.

'FRANKLIN SAYINGS BANE,: .et al. v. TAYLOR et al.
(Cireul.t Court of Appeals, Seventh Circuit January 18, 1893.)

No.5.
1. BENEJl'lClARIES-BIL;£, OF REVIEW-MORTGAGE.

A deed of trust for the benefit of minors contained a provision that the
trust.el,l ,should inc.WUber the property. The x:ecord of the deed being
dFistroYed by ,tire, It.w:as restored by a decree of court in which the
deed was 'tfe\'lared to authorize the trustee to incumber the property.
Afterwards;'in another suit, a new trustee was appointed, and authorized
to make a certain loan to be. secux:ed by mortgage. Held that, as against
the person maklngsuch loaiJ.in good faith, the minors had no right to have
the decree authorizing the mortgage declared void by bill of review, since
a decree agalnst infants cannot be attacked for mere mistake as against
third persons who have in good faith acquired rights under it. Lloyd v.
Klrj,{wood, 112 lll. 338, followed. 50 Fed. Rep. 289, reversed.2: RECOllD-OoNSTRUCTIVE' NOTICE-BuRNT RECORDS-DECREE.
A record of a deed is constructive notice of its terms, though the record

has been destroyed; but when a lawful decree has been subsequently ren-
dered,incop-ectiy declaring the terms of the deed, tlie destroyed record
ceases to be constructive notice of those terms which are incorrectly de·
clared.50 Fed. Rep. 289, reversed,

8. DEBT.
When a creditor surrenders and releases his former obligation and

security, extends the time of payment, makes an additional loan, and takes
a new mortgage for the entire debt, with the former debtor as surety and
a new party as principal debtor, he becomes a mortgagee for value for the
full amount of the elltiredebt.

4. BILL OF REVIEW-DECREE AGAINST INFANTS-CONSENT.
Where a decree against infants who .have appeared by guardian ad litem

does not purport upon its face. to have been rendered by consent, it will
not be set aside. on bill of review on the grolJJld that it was in fact rendered
by consent, where it is not shown that such consent was fraudulent, or in
some way injurious to. the infant defendants.
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5. SAME-AFFIRMANCE ON ApPEAL.
A bill of review w11l not lle where the original decree bllB been affirmed

on appeal.'
6. RES JUDICATA-PAR'l'IES-AFTE'R-BORN BENEFICIARIES---'REPRESENTA'l'ION.

Where the legal title to land is beld by a trustee for the benefit of a
certain person and her chlldren, born and to be born, a decree affecting the
trust estate, rendered by a court of competent jurisdiction in a suit to
which the trustee and all the llving beneficiaries are parties, binds after-
born beneficiaries also.

Appeal from the Circuit Court of the United. States for the North-
ern District of Illinois.
Bill of review brought by Robert O. Taylor, Katherine Taylor, and

Margaret Taylor against the Franklin Savings Bank, Hiram H.
Thomas, Henry Gilsdorfl', James B. Sullivan, Frederick Baumann,
Edward Baumann, Chal'les H. Mulliken, Frank C. Taylor, Maria L.
Taylor, Frank C. Taylor, Jr., Maria L. Taylor, Jr., Josephine S. Taylor,
Alexander Taylor, and Ira Scott, and cross bill by four of the re-
spondents. Complainants and cross complainantl!l obtained a de-
cree. 50 Fed. Rep. 289. Defendants appeal. Reversed.
Statement by WOODS, Circuit Judge:
The principal facts have been well stated by Judge Blodgett in his opinion-

50 I.'ed. Rep. 289-as follows:
"This is a bill to review, reverse, and set aside a decree of foreclosure, en-

tered in this court on the 30th of April, 1880, under which defendant claims
title to lots 1, 4, and 5 of tbe subdivision of lot 4, in block 16, in Bushnell's
addition to the city of Chicago; and also to set aside a sale made July 15,
1881, under a decree for a mechanic's lien, in favor of Gilsdorff and others,
entered in the circuit court of Cook county, July 20, 1874. • • • '.rhe facts,
as they appear from the proof, and which are not disputed, are that on the
13th of June, 1871, Maria Louise Taylor, being seised in fee of all of lot 4, in
block 16, in Bushnell's addition to Chicago, joined her husband, Frank C.
Taylor, in the execution of a deed of the premises to Ira Scott, to hold upon
certain trusts,in the deed set forth, which trusts, so far as it is necessalj'
to state them for the purposes of this cllBe, were that the property was to be
held for the benefit of Mrs. Taylor and the children of the marriage between
Frank C. Taylor, her husband, and herself, except that in the event of the
death of Mrs. Taylor and of the children, before the youngest child had
reached the age of twenty-one years, Mr. Taylor, or his heirs, should become
entitled to the remainder of the estate. The deed of trust contained an ex-
press provision' that no lien, incumbrance, or charge shall be created on said
premises;' and although there was a provision in the trust deed that the
trustee might sell some portion of the premises for the purpose of improv-
ing that which was unsold, yet the provision was so guarded as to prohibit the
creation of any llen, incumbrance, or charge upon the unsold portion of said
premises. At the time the deed was made, there was a house upon the prem-
ises, which WllB occupied by Mr. and Mrs. Taylor as their home, this house
covering only a comparatively small part of the lot. When this trust was
created, three children had been born to Mr. and Mrs. Taylor, and four have
since been born,. and this bill was filed by the three youngest of the seven
children; the three oldest having arrived at lawful age since this bill was
filed, and the other four are still minors.
"By the great fire of OCtober 8 and 9, 1871, the house upon the trust prem-

ises WllB destroyed, and the publlc records of deeds' of land titles in the city

'The circuit court of appeals for the first circuit seems to have reached the
same conclusion in the recent case of Watson v. Stevens, 53 Fed. Rep. 31, for
in its mandate the court there reserved liberty to the defeated party to file a
bill of review in the circuit court.
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were also destroyed, and the trust deed itself was for several sUpposc(l
to' ,have been' destroyed by tJ1esame fire,although it had. been du1y l'ecorded
within a few days after its date. In January, 1872, Mr. Taylor borrowed the
.ilum of $30,000 from the l<'ranklin Savings Bank, the principal defendant in
this case, for WhiCh he gave his own note, payable one year after date; and,
to secure the payment of that nQte, he a;nd his wife executed to Edward
Brown a trust deed upon the whole of said lot 4, in block 16. The money so
borrowed by Taylor was used in building upon the trust premises a block of
five dwellingnouses, which cost about $53,700.' In January, 1873, Taylor and
his wife filed a petition in the superior court of Cook county, under the provi-
sions of,Wi1}at is. known as. the •Burnt Records,Act' of this state, alleging
the making and recording of the deed of trust, the destruction of the records,
and the loss of the deed itself, and praying an establishment and confirmation
of the trust deed, and its terms/as set out in said petition; and such proceed-
ings wereb,ad'Wllier this petition that on the 19th of March, 1873, a decree
was enterep. .estaPlishing aJ).d confirming what was found, from the proof, to
be a cQPy of the trust deed, but'in fact omitting the clause which

that no lien, incumbrance, or charge should be created on the prem-
ises, and conWining, in place of that clause, a clause that authorized the trustee
to make l;ieu; for 1;b.e purpose"of rebuilding, etc. After the entry of this de-
cree,Sc()tt, the ·jnlstee, and Taylor and wife made and plat of
said lot 4, diViding the sam,e into five sublots, numbered from 1 to 5, inclusive.
On the 22d '\lay' of July, 1878; Mr, 'Scott declined to' act longer as trustee,
and Taylor and wife filed a bill in,'the superior court of Cook county forthe
appointmeut Qf anQther. trustee, and that such new trustee be empowered to
make a 10aL. of money sufficient to reimbul."SC them fof'the fair value and cost
of the imprqvement!:: made on said lots; and a decree was on the 19th of Au-
gust, 1873, appointing Charles H. Mulliken, trustee, as successor to
Mr. Scott, and him to make a loan to pay Mr. and Mrs. Taylor
the cost of the improvements made on the lots, not to exceed $53,700. Mr.

the trust, and on the 23d of August made foul' trust deeds,
covering sublots 1, 2, 4, and 5 of said slj.bdivislon, to Francis S. Howe, trustee,
to secure the,Payment of four notes of $9,000 each given by and Mr.
and Mrs. to the Franklin Savings Bank; and on the 1st of January,
1874, Mulli¥@, the tru&t<le, and Mr. and Mrs. Taylor joined in the execution
of 'tt'u,st deed to Francis Howe, to secure the individual note of
Taylor to the FrQnklin Savings Ba$ fQr $2,875. The proceeds of the fQur first-
mentioned trust deeds", ete used to take up the $30,000 loan made by Taylor
from the blink in :rune, 1872, and the last-mentioned trust deed for $2,875 was
to secure a persQnal indebtedness of Taylor's to the bank, not growing, as the
proof shows, out of the rebUilding.
"In September, 1873, a petition for a mechanic's lien was filed by Henry

Gilsdorff for labor and lLaterials used in the construction of the block of new
buildings,_ ill which petition other contractors intervened. This case came to
hearing in Ju1y, 1874, and resu1tedin a decree establishing liens on the prem-
ises in favor of. Gilsdorff and those who had intervened with him, which
decree was afterwards affirmed by the supreme court of this state at the
September term, 1874. 74 Ill. 354. In June, 1876, the Franklin Savings Bank
filed in tWl\!. court a bill to foreclose the four trust deeds of August 23, 1873,
which, after. default of some. of the. adu1t defendants, and answers by the
guardian aA.litem of the infant defendants, was in May, 1877, referred to a
mastcr to take proofs and repor't. . InJune, 1877, the original deed of bust to
S('ott was fou'nd" vt)ry soon thereafter bills of review were filed in tbe case
under the l;lUrn( records act, and in the. suit brought for the appointment of
a new trustee in the place of Scott, and in which the decree appointed Mu1li-
ken trustee, and authorized him to make theloan to pay for building the five
houses, which, bills of review resulted in decrees setting aside the former de-
crees in those cases; but the decree in 'the case under which Mu1liken was
appointed t1ustee contained a clause that nothing therein ordered or contained
shou1d deprive the Frr.nklin Savings Bank, or Howe, the trustee in the said
trust deeds, of any interest they, or either of them, might have in the trust
estate, the claims of the bank and said Howe not having been heard or
judicated.
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"Atter the original trust deed was found, the bank filed a supplemental bill
in the foreclosure case, which was answered. Before a report was made by
the master, terms of settlement or compromise were made between the bank
and the guardian ad litem of the infant defendants then in court, which in-
cluded all the children then born, and all the children, of the parents, except
Margaret, the youngest. By this compromise the children were to have one
of the sublots and the house thereon, free and clear of all incumbrance. On
the 29th of April, 1880, a decree of foreclosure· was entered in the foreclosure
suits in pursuance of the terms of this agreement, which by its terms was a
foreclosure of the four trust deeds on sublots 1, 2, 4, and 5, respectively, and
of the trust deed securing the $2,875 ('raylor's individual debt) on the whole
four lots, and a sale was directed to be made by one of the masters of the
court of the sublots 1, 2, 4, and 5 to pay the amount found due by said decrees
on the respective trust deeds; the lien of the several trust deeds on the prem-
ises, covered by them, respectively, being found by the decree to be subject
to the prior mechanic's lien established by the decree in the Gilsdorff Case.
"A sale was made under this decree on the 16th of June, 1880, and each

hOllile and lot sold to the bank, and certificates of purchase given by the master
to the bank as such purchaser; and afterwards, to consummate the settlement
made with the guardian ad litem of the infant children, the certificate of pur-
chase for lot 2 at such master's sale was assigned to the guardian ad litem,
and by him assigned to the six children then· born, and a deed was in due
time made to them by the master, and a deed was also made to the bank of
lots 1, 4, and 5. After the affirmance by the supreme court of the decree in
the mechanic's lien case, the bank purchased the decree in that case, and was
the owner of such decree at the time of the entry of the decree in the fore-
closure case, and at the time of the alleged compromise and settlement; and
on the 15th of July, 1881, a sale was made under the mechanic's lj(;n decrees,
and the defendant H. H. Thomas, who was then the president of the bank,
became the purchas'Jr of the three sublots I, 4, and 5; and it is admitted that
this purchase was made by Mr. Thomas for the bank, and that he now holds
the title solely for the bank, and has no individual interest therein. It also
appears that the three oldest children were made defendants to the bill for
the restoration of the deed of trust under the burnt records act, and appeared
and answered by guardian ad litem; that the four oldest children were made
parties to, and appeared and answered by guardian ad litem in, the bill for
the appointment of a new trustee, and that under the mechanic's lien suit the
four oldest children were made parties defendant, and appeared and answered
by guardian ad litem. But the supreme court, in the suits brought by Julia
S. Taylor against the bank to set aside the decree in the mechanic's lien suit,
so far as it affected lot 3 in said SUbdivision, found that there was no service
upon the infant defendants in the mechanic's lien case. It aiso appears that
the youngest child, Margaret, who is one of the original complainants in this
case, was born after the entry of the decree in the foreclosnre case. It also
appears that all the seven children, born of the marriage of Mr. and Mrs.
Taylor, who are parties to the original and cross bills in this case, were minors
at the time the original and cross bills were filed."
In the Gilsdorff Care there is in the record no proof of service of process

upon the infant defendants, except the recital in the final decree of a finding
that "due service of process was had upon all the defendants except the
Franklin Savings Bank." On the 20th of July, 1880, follOWing the master's
sale under the foreclosUl e decree, Mulliken, as trustee, and Frank C. and Maria
L. 'raylor, joined in the execution of a -quitclaim deed of lots I, 2, 4, and 5 to
Thomas, as president, for the use of the savings bank. No reference is made
to that deed in either the bill or cross bill. The supplemental bill filed by the
savings bank in the foreclosure case gave a true and full account of antecedent
fact>! affecting the rights of the parties, including the discovery and contents
of the deed of trust. The terms in which the trust was defined, in so far as
they are relevant here, at'e as follows:

for the use and benefit of the said JIofaria Louise Taylor, and the
ehildren of the said Frank C. and ]',faria Louil5e Taylor, to be used and occu-
pied by them as a homestead or place of residence, subject, h<>wevel', to the
trusts and uses hereinafter contained; it being, however, expressly provided
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ali!l that the improvements. now standing on sll,ld premises may, be
lidded 'fijI, 1111tered, or removed, and new, buildings ereQted tb,ereon: provided,

Were shaill be no lien, incumbrance, or charge c:lrooted thereby on
sMd prelliisNJ:and it is further provided that the whole PJ] l' PQrtion of said

'USed fOr:the purpose of'dertving a revenue therefrom, as ls
hereinafter 'provided, and that a portion' only. of said. premises may be used
as such'il!.ollieste8.d: 'as a:foresaid. • .•• :. Secondly. and upon this further
trust, namely: said Ira Scott; or his successors in trust;, l'ihall bargain,
sell, andOOD.ve:t' a portion of sald premises for the purpose of procuring funds
to build upon IUld improve the remaihder thereof during the joint Jives of the
sald Frank 0; ahd 'Maria, DOWse Taylor, upon their joint written request, and
suchreqilest shall be signified by their joining with such trustee in the execu-
tion of the deed or deeds of conveYlince:,· • • Provided,always, that no
charge 'or inct1mbrance on 'said premises,' or any portion thereof, shall be
thereby created, by said Ir8;iSCott or his successors in trust." Thirdly, to the
effect; tliu.t,after the pa3'ment of costs, taxes, und asseasments, the incomEl
shall be 'paid to Mrs. Taylor, for her sole· use and benefit, during the life of
her hilsba:nd, and that afterJrts death there should be paid to ber out of the
income tbesum of $3,000 annually, and the remainder,if any, to the children.
The burnt records aCt of this state contains these provisions:
"Slllddeeree of said court. when entered on either of the petitions above

mentioned;' [1. e. a petition to establish title and petition to establish lien,}
shall be forever binding and conclusive, unless an appeal be taken during the
term of the court at which the decree shall' be rendered, or a writ of errol'
shall· sued out within twelve' months from the entry of said decree, in
which case the final decree entered in said cause shall be binding and con-
elusive, as aforesaid, from the entry thereof, except against minors and insane
persons. •• • • And provided, further, that married women, insane persons,
and minors shall have two years after their disabilities are removed to prose-
cute a writ of error froIll'said decree. • • • And provided, further, that
In all decrees against Infants, persons of unsound mind, or married women
claiming property in their own right, other than'right of dower, the decree
shall set fdrth the evidence upon which it is based."
The scope of the suit in which the decree of August 19, 1873, was rendered

is sufllciently' indicated by the Court's finding, which followed closely the aver-
m.ents of the bUl, and which, with abbreviations not affecting the sense, was
as follows:' , '
"That'inllDdby said deed the premises were conveyed to Ira Scott and hill

successors in trust, to be held and managed by him and them in trust for the
'benefit of Ftlink C. Taylor,Maria Louise· Taylor, their children, and the dev-
Isees and legatees of the said Frank C. Taylor; that by the terms and pro-
visiou!'l of 1he trust conveyance, among other things, the said Scott and his
successors in. trust were authorized and empowered to build upon and im-
ProVl! the prE,mises, or any part of the same, for the purpose of deriving a
, i'evenue therefrom, and to borrow money for the purpose of making the im-
provements, flJ1d to secure' the payment of the same by executing on the
premises, or aDy portion thereof, mortgages or trust deeds, and also to sell a
portion of the premises for the purpose of raising funds to improve the trust
estate; that from the date of the trust conveyance, during and until the great
:Iil'e of October 8th and 9th. the said Maria L. Taylor occupied the premises
as ll. under the trust conveyance, in accordance with the terms
thereot; that during that time the entire improvements of the premises con-
sisted of the residence andoutbuildiIrgs attached thereto; that by the :lire all
of. thelInpl'Qvemeiits on the premises were' destroyed, and the said Frank C.
.and Maria L. Taylor, with their children, were thereby left without a home,
and were also in: other ways losers to such an extent that they could not suit-
ably. proVidetoJ; their necessary wants and those of their children, and pay
the taxes and asSessments laid and assessed on the premises, without in some
way making the trust estate available as a source of revenue; that the prem-
Ises were sitwlted"in it portion of the city of Chicago that had been and con-
tinued to be valuable for residence purposes, and that good, careful, and
judicious man&:gement of the trust estate, f()r the best interests of all concerned
therein, required the erection thereon ofa block of five fimt-class residences;
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that oWing to the desttuctiono:f the trust conveyance and the puillic records,
it was impossible for the trustee either to sell and convey the premises, or
any portion thereof, or to borrow money upon. the same as security, until tho
terms of the trust should be declared by the decree of some court having com-
petent jurisdiction in such matters, which at that time could not have been
had without great delay, and that such delay would have operated greatly to
the prejudice and damage of the trust estate; that to protect and preserve the
estate, and acting for the best interests of all concerned, the said Frank C.,
as agent of Maria L. 'raylor, and at her request, borrowed a large sum of
money, and with the same erected on the premises a block of five marble-
front residences, one of which is now oceupiedby said :Maria L .. 'l'aylor and
her family as a homestead under the trust deed; that the improvements on
the premises were commenced in the month of August, 1872, and completed In
the spring of 1873, and were wise and judicious; that Marta L. Taylor, through
her husband as her agent, had expended in said improvements and the erec-
tion and completion of said block of residences the sum of $53,700; that the
money was jUdiciously and wisely expended, and that the fair value of the
improvements is the sum of $53,700; that it is advisable and necessary, for the
best interests of the trust estate; to sell and convey one or more of the houses
so erected on the premises, and to borrow enough money otherwise upon the
trust estate to pay for the improvements the said sum of $53,700. It was
decreed that the said Charles H. Mulliken, who was therein appointed succes-
sor in trust, be 'authorized and empowered, out of any funds arising from the
sale of said premises or any part thereof, or from any loan made for that
purpose, to pay and discharge to the said Frank C. Taylor and Maria L. Taylor
all the costs of said improvements as aforesaid advanced and paid by them or
either of them, not to exceed in amount the sum of $53,700.'''
Besides the mortgages to .the Savings Bank, ]'rank C. and Marta L. Taylor,

and Mulliken as trustee, on the 10th of November, 1873, joined in a convey-
ance of sublot 3 to Julia S. Taylor, wife of a brother of Frank C. Taylor, for
$15,000; and in the case of Bank v. Taylor, 131 Ill. 376, 23 N. E. Rep. 397, the
state supreme court upheld the sale, and declared that the purchaser was not
bound to look after the application of the purchase money.
This suit was. commenced December 1, 1884, in the superior court of Cook

connty. The bill then exhibited was confined to an attack upon the title of the
appellant the Franklin Savings Bank to lots 1, 4, and 5 of the property in con-
troversy, as derived through the sale made Ullder the mechanic's lien decree
in fnvor of Gilsdorff and others. The suit was removed upon the petition
of the appellant to the circult court of the United States for the northern
distlict of Illinois, where no steps were taken in it until the 18th of March,
1887, when the scope of the action was eniarged, and the relation of the parties
changed, by the filing of ah amended bill in which Robert C., Katharine, and
Margaret Taylor became complainants, and the other children, Frank C., Maria
L., Josephine S., and Alexander, who had been plaintiffs in the original bill.
were made defendants. They at once filed a cross bill, adopting the aver-
ments of the amended bill, and praying substantially the same rellef. The
amended bill reviewed the various steps taken in relation to the trust estate
from the creation of the trust in June, 1872, to the filing of -the original bill,
December 1,1884, and in substance asked, and by the decree it was granted-
First, that the decree of foreclosure in the federal court, and the master's
sale and conveyances made under it, be declared void as to the interests of the
complainants in the premises; second, that the two decrees of the superior court
of Cook county, entered upon bills brought for the review of its previous de-
crees, be declared absolute in respect to the claims of the sayings bank; third,
that the Gilsdorff decree in the circuit court of Cook county, be declared fraud-
ulent and void, and likewise the deed of the master in chancery made in exe-
cution of that decree; fourth, that a new trustee be appointed as successor
to Scott in the original deed of trust; fifth, that the Franklin Savings Bank
be required to acconnt for and pay over to the new trustee the proceeds of
the rents ana profits of the trust property while it was in the bank's pos-
session.
In respect to the Gilsdorff decree the ground of review or attack is stated

to be that it "was procured by misrepresentation and imposition upon said
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circuit court, in thIs: ' that the said court was mtsled and imposed upon by the
production, as evidence, of said pretended deed of trust as confirmed by the
superior court." There is in the amended bill no charge of suppression or
fraudulent concealment of the trust deed. The averments touching the point
are: "That the original deed 'had been lost or mislaid and could not be found;"
"that it'was not true, as 'alleged in said bill, [on which the burnt records de-
cree was obtained,] that said deed of trust had been destroyed by fire; but it
was true, as:your orators believe, that at the time saidsult was pending in the
superior court the said deM was lost or secreted, and could not be found;"
"that some time after the entry of the said decrees in the superior court the
said deed of trust * *' * was found;" and that in the proceedings for the
review of those decrees the court found "that it was newly-discovered evi-
dence, not poSsible for the complainants in review to have produced at the hear-
Ing of said original bills of complaint," and thereupon ordered that the original
deC);ees be lilet aside and annulled, but with a proviso to the effect that the
rights of the Savings Bank luld not been comudered and were not determined.
In respect to the decree of foreclosure in the circuit court of the United

States the allegations are to the effect that the guardian ad litem acted with-
out authority in entering into an agreement with the Savings Bank for a com-
promise and settlement of the suit; that the settlement was a fraud upon the
'rights of thecOInplainants and upon the court, for which'the foreclosure decree
and sale ought to be set aside and declared void as to the complainants; and,
"further, that tne decree Is erroneous, and should be reversed and set aside
for manY,apparent errors'lUld imperfections, insomuch as it appears by the
supplemental bill that said Mulliken, as successor in trust to the said Ira Scott,
had no power or authority to incumber the trust estate, nor to create a lien
or charge upon the land."
The, respective' positions of the parties, and the views which prevailed, are

shown in the follOWing extracts from the opinion below:
"The, conteptipn on the part: 'pf the complainants is that the four trust deeds

given by MUIDken, trustee, with the consent of Mr. and Mrs. Taylor, on the
four houses arid lots, and also the decree m: the mechanic's lien case, are all
void.and inoperatiVl;! as against the complainants and crosS complainants, under
the clausem the deed of trust to Scott which prohibited the creation of any
lien, incumbrance; or charge on the trust premises; that they are not bound
by the in ,the fore01osure case because the decree wasby cousent, and
they were 'not competent to give such consent; and that the decree in the

lien case did not bind the infant defendants therein because there
was no .ofprocess on them, and also because such decree was obtained
by imposing upon the court the false deed established by the decree in the
burnt records act,-{)f all which, and of the true terms of the genuine trust
deed, it Is claimed the petitioners in the mechanic's lien case, and the bank
and, its president, Mr. Thomas, were bound to talre notice. * * * It is in-
sisted on the part of the defendants that the decrees in the burnt records act
case, and in the case appointing a new trustee, fully empowered the making
of the five trust deeds involVed in the foreclosure suit; that four of the chil-
dren were parties to those suits, and bound by the terms thereof, and the other
unborn children were bound by representation; and that those decrees re-
mained in full force at the time such trust deeds were made.
"It may be, and probably is, true, that so long as those decrees, as well as

the decree in the mechanic'sllen case, are allowed to stand, they are binding
by their terms upon the infant defendants as well as upon the adult parties;.
but the essential question is, can these infants attack those decrees, and have
them' set aside as against parties who acted under them while they were in
force? I consider the law to be well settled that the intants can, by an orig-
inal bill in the nature of a bill of review, attack any decree entered against
them during their infancy, and have it set aside for fraud or error of fact.
Daniell, Ch. Pl'. 169, 170; Rogers v. Smith, 4 Pa. St. 93; Mills v. Dennis, 3
Jobns. Ch. 367; Massie v. Donaldson, 8 Ohio, 377; Mathes v. Dobschuetz, 72m. 488; Gooch v. Green, 102 Ill. 509; Lloyd v. Kirkwood, 112 Ill. 337; Kuch-
enbeiser v. Beckert, 41 Ill. 172; Kingsbury v. Buckner, 134 U. S. 650, 10 Sup.
Ot.Rep. 638. It is also, well established, I think, by the authorities, that any
consenting decree entered against a minoris not binding. and can be attacke<J
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by original bill for the purpose of setting It aside; and tn support of thts prac-
tice no other authority need be cited than that of Kingsbury v. Buckner,
above cited. Assuming, as I do, the right of these minors to attack· this bill
of foreclosure by their bill, I think the court must now assume that, had all
the facts touching the validity of the securities involved In that suit been
presented to the court, the court must have held that the securities sought
to be foreclosed and enforced in that proceeding were Invalid, and have dis-
missed that suit for want of equity as against the infant defendants; and as
the court was prevented from doing so, and was led Into making an inequi-
table decree by the unauthorized agreement of the guardian ad litem, it will
In tWs suit, now brought by the minors themselves, enter such decree as
should have been entered in the original foreclosure case. As to the Gilsdortr
decree, and the sale under it, I can see no reason why it Is not properly the
subject of attack by this bllL UndOUbtedly, at the time that decree was ren-
dered, the court properly assumed that It was justified by the deed of trust,
as restored by the decree of March 29, 1873, under the burnt records act;
but that decree was based upon a most palpable error of fact, of wWch the
bank and Its president were charged with notice, and it seems to me the right
of these infants to set aside that decree, and all that has been done under
it, Is palpable. To set aside these sales under the foreclosure and mechanic's
lien decrees will, without dOUbt, work a hardsWp upon the bank, that has
Invested a large sum of money on the faith that the four $9,000 mortgages
were valid; but the court cannot escape the conclusion that there was ample
constructive notice that the trustee had no power to make those mortgages,
as well as that no valid mechanic's lien could be created on the trust estate,
and to hold that these Incumbrances are valid as against these children would
make a precedent for defeating the rights of many more minor children."

Swift, Campbell, Jones & Martin, for appellants.
Robert B. Kendall, (Charles E. Pope and George R. Grant, of coun.

sel,) for appellees.

Before HARLAN, Circuit Justice, WOODS, Circuit Judge, and
JENKINS, District Judge.

WOODS, Circuit Judge. The rule that a decree against infants
may be attacked by original bill for error of fact or mere mistake, as
well as for fraud, is subject to an important qualification. Thus, in
lloyd v. Kirkwood. 112 m. 338, the court, after stating the gen-
eral proposition, said:
"The rule thus established Is, of course, subject to the quallficatIon that thA

decree of a court having jurisdiction of the SUbject-matter of the suit, and
the person of the infant against whom it is rendered, will not be thus set aside
as against third parties who have in good faith acquired rights under it· but
as against original parties to the suit, and their legal representatives, rule
as above stated will be enforced."

The essential question before us, therefore, is whether or not the
savings bank, under any of the decrees. mentioned, had acquired
rights which ought to be protected, notwithstanding the subsequent
discovery of the error upon which the decree was founded.
There are two reasons why that protection cannot be claimed

directly under the decree in the burnt records case. First, the
bank was a party to that procedure; and, second, by the terms of
the statute under which the decree was taken, it was made ''bind.
ing and conclusive, except as against infants and insane persons;"
implying necessarily, it would seem, that as against minors the c'}o
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had the, e:tfect primafooieevidence, although,so long as
the origi,nal de,ed rema,ne4 it was likely: to be regarded
imdla.cted upon as conQlusJve., ' , ,. , "
''Fhl,HleCQnd decree, rendered August 19, 1873, is of more significance

By it anewtrustee:was appointed, and in effect,
tliQugJi"p:ot in direct 'Wrms, autho$e<i to obtain money f'.ither by
sel,ling or mortgaging the trust estate' for the purpose of. paying for
the, which had been put upon the, premises; and un-
diel' the loans were made, and the trust deeds or mort·

'\Vere the principal source ofth,e appellant's
title. Though obtained by use of the :(irst decree, as evi·

dencalofthe provisions of the trust deed, and on that account Bub·
and'set aside,the decree was on its face regular

aJld. VMid, tWd as the decision of a court of getieral jurisdiction it
was, ttiltilset aside,binafug upon all the pact-ieB to the same ex·
tent a.any other decree or judgment, and Was available for the pro-
tection of any who had acted upon it.
It was not;, as,l1as been contended,' a supplemental decree, obtained

in aid of that under burnt records act, and therefore, like that,
neither conelusive upon minors nor a, source of. protection to the
bank. The' purpose of, the first procedure was fully, accomplished in
the reinstatement, as of record, of the provisions of the trust deed,
and no supplement ,:was needed. Besjdes, the second decree was
procured, upon, an independent ,bill, which, while it recited the fact
of the rendition and the scope of the former decree, contained orig-
inal and direct averments of the execution and provisions of the
lost deed;, 80 that, if tbe reference 1x) the former decree, had been
omitted, neither the character nor sufficiency Qf the, biU would have
been affected.
While ,it is,. true, tha,t this decree was founded on an error of fact

in respect. to,t'hEi pOwers of the trustee, it waS not a paJpable error,
nor one of wlrtchth,e 1;lank and its president were charged with
n!>tice. So long fl.S the trust deed remained undiscovered, not only
was the error not evident; there was nothing to suggest its probable
existence. In subst.:'tntial compliance with the requirement of the
burnt records act that a decree under:it against minors should set
forth the evidence on which it was based, the master's report, upon
which the decree of March 29,' ,1873, was contained the
full and expliCit testimony of Frank O. Taylor and ·other witnesses
to the effect that the copy embodied in the decree was a true copy
of the trust deed, and under the circumstances there was neither
reason for suspecting nor means of finding out the contrary; and
yet it is insisted, and it is the pivot of the argument for the ape
pellees, that the Savings Bank all the while had constructive notice,
and should be treated as if it had known that under the recorded
and true deed of trust the trustee had no power to execute mortgages
or to create liens. It would not be so held in a court of law, even.
It is of course true that that constructive notice which results from
the recording of a deed continues in force though the record be
destroyed. That is a rule which· has its proper and necessary place
in public policy, but· it is not of universal or inflexible applica.tion.
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The record of a deed, when p1'9duced. Is not final or con-
clusive proof of the contents or tenor ()f, the original instrument.
Itmay be contradicted by the production of the deed or by other
etidence; and it follows that the force of a record, as
constructive notice, cannot prevail over that, presumption of ab-
80lute verity which inheres in the judgment or decree of a competent
court. whether the record has been destroyed or remains un-
harmed, a lawful decree, declaring the terms or tenor of an instru-
ment to be different fro:m the record of it, supersedes or overcomes
the latter as evidence; and upon the same principle the decree of
August 19, 1873, superseded the destroyed, record of the trust deed,
or, as it may be better to express it, the decree became conclusive
evidence of what that record had shown, and of the actual terms of
the deed. It was in recognition of this fact that it was deemed
necessary, after the missing deed had been found and re-recorded. to
bring bills of review, in behalf of the infant parties, to obtain orders
of the ,superior court setting its decrees aside; and accordingly
they were set aside, except that the rights of the Savings Bank
were not determined. Whether or not the same parties should be
allowed, even by original bill, to make a second attack upon these
decrees for the same cause, has not been mooted, and we do not
stop to inquire. .
But, proceeding .on the assumption that the second decree was

one which should not be set aside to the injury of third persons,
it is insisted that to the extent of the $30,000 first loaned to Taylor,
which, with accrued interest, became pro tanto the consideration of
the notes and mortgages which were foreclosed, the Savings Bank
parted with no value upon the faith of that decree, and therefore
can claim no protection under it. The position is not tenable.
The note given by Taylor for the first loan and the trust deed exe-
cuted by him and Mrs. Taylor to secure the debt were surrendered
and released. It is not claimed that these were without value.
Taylor still had credit, and 'Mrs. Taylor, by rea80n of her right to
receive the income of the trust estate, had an equitable interest,
which doubtless was subject to the mortgage. Blanchard v.
Blanchard, 1 Allen, 225; Van Rensselaer v. Read, 26 N. Y. 558;
Monarque v. Monarque, 80 N. Y. Besides, the debt was due,
and upon the new loan an extended credit was given. Upon these
facts the bank, being without knowledge of the actual powers of the
trustee, was entitled to rely, and it is to be presumed did rely, on
the authority declared by the decree under which the trustee assumed
to act. This conclusion, however, does not rest upon the doctrine
of Swift v. Tyson, 16 Pet. 1, Railroad Co. v. National Bank, 102 U. S.
14, and, 'like cases, concerning the transfer of negotiable paper
in payment or for the security of a pre-existing debt That doctrine
is NCuliar to negotiable paper, and does not apply to transfers for
like purposes of ordinary chattels or interests in real estate. It
is so held in the case of Bank v. Bates, 120 U. S. 556, 7 Sup. Ct.
Rep. 679, where .the rule declare,d by Judge Story in Morse v.
Godfrey, 3 Story, 389, is. quoted with approval. According to that
rule it is not that there shall be given "a simple collateraJ
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lndebtmenter liability of the Pllrties;" the one
innocent purchaser or mortgagee.· of personal or

reaJ,pr'operty' "must not only have had no notice, .. but he must
have 'paid, a consideration at the time of the tranSfer, either in
money or other property, or by a surrender of e:rlsting debts or securi-
ties held for the debts and liabilities." "There must be l!lOIQ.e new con-
sideration" .moving between the parties, and not merely a new
security given for the old debts or liabilities, without any surrender
or extinguislm1ent of the old debts and liabilities or the old securities
therefor."Tllat one who merely receives a mortgage of land for a
pre-e:rlsting debt does not become a purchaser for value was held
or recognized in Busenbarke v. Ramey, 53 Ind.. 499, and Straughan
v. Fairchild, 80 Ind. 598; but in Gilchrist v. Gough,63 Ind. 584, it was
held to be sufficient for, that purpose that, in consideration of the
new security, the time for the payment of the debt had been
extended. In Dlinois the payment, or security, or extension of the
time of payment, of a pre-existing debt has been declared sufficient.
Butters v. 42 Dl. 18; Mclntire v. Yates, 104 Ill. 491,
501; Bank V.Cheeney, 87 Dl. 602. And in Glidden v. Hunt, 24
Pick. 221, it was decided that when a creditor made a further
loan to his debtor, and took a mortgage to secure both loan an,}
debt, he becanle a mortgagee for value to the full amount of both,
because the presumption was that he had parted with his money
in order to obtain protection for the antecedent advances, as well
as for those made at the time. We need not go so far. In tIle
present case all the elements of goo,d faith mentioned in the cases
cited were combined. The old obligation and security were sur-
rendered and released; the time of payment was extended; an ad-
ditional sum was loaned; and in fact there was a change of debtor,
the trustee theprincipal in the new obligations, and Tay-
lor and wife sureties only. .
. It follows that, regardless of the compromise agreement, the Sav-
ings Bank was entitled to the decree of foreclosure,. which it ob-
tained, for the full amount of its demands, and that upon all the
facts alleged in the bill no valid reason is shown for setting the de-
cree aside, or for annulling the mortgages on which it was based. Er-
ror is not apparent on the face of the record; and, in view of our con-
clusion that the mortgages were valid as against all, who were bound
by the decree of August 19, 1873, the objection that the guardian
ad litem in the forecloeure case had given unwarranted consent to
a compromise loses significance, if, indeed, it does not bring support
to the decree, because by the compromise there was saved to the chil-
dren .one fourth of the property, and a corresponding portion of ac-
crued rents, which otherwise in all probability would have been for-
feited to the bank. It is to be observed, too, that upon its face it
was not a consent decree. The guardian ad litem, though he had
withdrawn a special answer, had filed another in the customary form.
No fact was admitted; no proof waived; and every essential fact
shown in the special answer, which was withdrawn, and all the facts
on which the claims of the infants are now asserted, were distinctly
set forth in the appellant's supplemental bill, upon which the decree
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was granted. It is not alleged,. nor has it been suggested, that any
fraud or <Mceit was practiced, to keep from the court a knowledge of
the facts so averred. Consequently, at the hearing below, it was not
only not to be presumed, it would not have been competent to prove,
that in the foreclosure case the court proceeded to a decree without
knowing the contents of the bill; or that had the facts touching the
validity of the securities sought to be foreclosed and enforced been
presented to it. the court would have held the securities invalid, and
dismissed the suit. Besides, it is in proof that after the Savings
Bank, in compliance with the compromise, had assigned its certificate
of purchase, at the foreclosure sale, of one of the lots to the guardian
ad litem, the latter in a petition for to which he made
his wards defendants, reported the settlement and the relevant facts
to the circuit court of Cook county, and that court, after a hearing'
at which the infants were represented by a guardian ad litem ap-
pointed for the purpose, ordered a transfer of the certificate and of
the property to the children in esse, with a provision that after-born
children should be admitted to share with those named; and, the cer·
tificate having been transfered as ordered, the master in the foreclo-
sure case reported to the court for approval a deed for the convey-
ance of the lot described directly to the Taylor children, by name, and
that deed the court approved. It is evident, therefore, that the com-
promise agreement received the deliberate approval of the 10c31 cir-
cuit court, which as a court of chancery had cognizance of the affairs
of minors; and, by necessary implication from the last order made in
the case, it had the approval of the court in which the decree of
foreclosure was obtained. If that decree had been taken upon
fault of the infant defendants, or if upon its face it appeared to have
been taken in pursuance of a compromise which was not shown to
have had the explicit approval of the court, it may be that it would
have been subject to review without inquiry into the merits of the
compromise; but when, without impugning the fairness of the pro-
ceedings in court, it is proposed to set aside a decl'ee which upon its
face is in all respects regular, because of an alleged agreement or con-
sent of the guardian ad litem which is not referred to in the record,
we are strongly inclined to think it should be alleged and proved,
not only that the agreement had been made, but that it was not ben-
eficial to the infants concerned, or for some other reason ought not
to have been made. See Walsh v. Walsh, 116 Mass. 377. The maxim
that equity regards substance rather than form would seem to be ap-
plicable to such cases.
Concerning the Gilsdorff decree a single question is presented.

When the contracts were made, and the work done and materials
furnished, which were the foundation of the liens thereby declared,
the decree in the burnt records case not having been entered, the par-
ties were chargeable with constructive notice, and when the Savings
Bank took an assignment of the decree it had actual knowledge, of
the provisions of the trust deed. There is, therefore, no reason why
that decree is not reviewable in this action for the error of fact upon
which it was founded, unless it be because it had been affirmed bv the
supreme Murt of the state, without the right being reserved orieave

v.53F;no.9-55
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that court to bring the suit. Upon that question, in' South-
arl.! v.R11S8ell, 16 How. 547, 570, It is said:
"The better opillion isthalt a bill of review wmnot ,l1eat all for errors of

la,wa1legedon the. face ,of the decree after the judgment of the appellate
cQurt.'·· • :Nor wlll a blll of review lie in the case of newly-discovered

the publication, or decree below, wnere a decision has taken
plllce 0)), unless the right Is reserved in the decree of the appellate
court, orpermissl.on .be given on lW.llppllcatlon to that court directly for the

This appears 10 be· the pJ,"aCtloe of the court of chancery and house
ot in Englan<;l,and we thlnlt .it founded in princlplesessenti!ll to the
prop.el" llllinlnlBtration of the law,imd to' a reaso!1able terml.Jiation of litiga-
tl.on partl.es in Chancery suit!!." '
n'tis'fiudsted tb.iA),sadictum,' and ought .not prevail against

the wet:ght ()f authority and reason to the contrary. But it is quoted
with approval i.ll Kingspury v. Buckner, 134 Jr. 650, 671, 10 Sup.
Ct. Rep. and we are not disposed to disreganl. it. We consider
it applicable, too, to a decree which has beenaflirmed, as well as to
one 'entered up9n the order of the appellate court. In Durant v.
Essex 00., 101U. S. it is said:
"On a mandate. from tl¥s (lOurt afflrming a decree., the circuit court can only

record olU".order" and proceed with the execution of its own decree as af-
firmed. It nas no power to rescind ormodlfy what we have established."
And. the fact that the relief is sought by an original bill instead of

bill of review proper should, we think, mak:e no difference. The ground
, of relief is the same whether it be BOught in one way or the other. Even
whep. there has been no appeal, the rule is that the granting of a bill of
review for newly-discovered evidence is not a matter of right, but it
rests in thesQund discl'etion of the court. "It may, therefore, be reo
fused, although the facts,·if admitted,.would change the decree, where
the court, looking to aij. the circumstances, shall deem it productive
of mischief to il;mocentparties,or for any other cause unadvisable."
Story, Eq.Pl. §417. Accordingly, in some jurisdicti,ons, though not
in all, leave of court must be obtained for bringing the bill.
CO'llcerninjCthe objection that the Gilsdorff decree was entered

without service of process on the infant defendants, it may be re-
marked that, if the decree could be attacked on that ground in any
court except that in which it was re;ndered, it has not been attempted
in the bill before us, which alleges nothing on ,the point. The court
ip. which the decree was obtained being one of general powers, the
presumptions are in favQr of its jurisdiction in any matter of which
it has taken cognizance; and, besides, this decree, as it is presented
in the record us,. shows a that process had been duly
served. It is .true that in the reporter's statement of facts preced·
ing the opinion in Bank v. Taylor, 131 Ill. 376,23 N. E. Rep. 397, it
is said that "no summons was ever served upop eithel' of the defend·
i1Jnts;" but that statement is not evidence would not be if
it had been made by t}lecourt instead of the reporter. It is, more-
over, .inconsistent with the opinion and judgment of the court, in
which, while it is held that the· decree ww not binding upon the ap-
pellee Julia S. Taylor,because she was :q,ot a party, it is said that it
was ."of course * ** res judicata as to the parties then be·
fore the court;" and when the case was directly before that court
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on appeal-Taylor v. Gilsdorff, 74 m. 354-the chief. dispute was
whether "the interest in ,remainder in the estate held by the trus-
tee for the heirs of Taylor" could ''be subjected to a mechanic's lien/'
But, if none of the children had been served with process, the ques-
tion was not presented, and, it is to be presumed, the' court would
not have considered it. and would not have affirmed the decree;
since, if process had not been served, the decree was, in respect to
the minor defendants, void upon its face. It follows that the title
of the Savings Bank, acquired through the sale under the mechanic's
lien decree, should not, upon the facts averred in the bill, have been
disturbed.
The questioo remains whether or not the children born after the

rendition of any of these decrees are bound thereby. If so, it is be-
cause they are to be considered as having been represented in the
suits by those who were parties. Upon that subject we quote from
the opinion in McArthur v. Scott, 113 U. S. 340, 391, 400, 5 Sup. Ct.
Rep. 652, where the authorities were reviewed:
"The general rule in equity, in accordance with the fUndamental principles

of justice, is that all persons interested in the object of a suit, and whose rights
will be directly affected by the decree, must be made parties to the suit. Ex-
ceptions to this have' been admitted, from considerations of necessity or of
paramount convenience, when some of the persons interested are out of the
jurisdiction, or not in being, or when the persons interested are too numerous
to be all brought in; but in every case there must be such parties before the
court as to insure a fair trial of the issue in behtllf of all."
"'['lie cases in courts of general chancery jurisdiction, cited in behalt

of the defendants, • • • naturally range themselves in several classes.
Some of them were of mere changes of investment, leaving undiminished
the interests of all parties in the property in i1:& new form. • • •
To the same class belong suits for partition, which are either for a
division in severalty of lands before held in common, or else for a
sale of the whole land, and a division or investment of the proceeds
for the bene:fl.t of those who, but for the sale, would have had interests
in the land. • • • Another class of cases is that of creditors, who are en-
titled to present payment of their debts, whoever may be the future owner
of the estate. For instance, in a bill to enforce a debt charged upon real estate
devised to one for life, with contingent remainder to his unborn son, the ex-
ecutor and the tenant for life are sufficient parties, because, as was said long
ago by Lord Hardwicke, if there is no one in whom the estate of inheritance
is vested, • it is impossible to say the creditors are to remain unpaid, and the
trust not to be executed, until a son is born. If there is no :fI.rst son in being;
the court m:ust take the facts as they stand.' • • • In some other cases,
when all the interests are legal, and not equitable, the owner of the :fI.rst estate
of freehold, representing the whole estate, and identi:fl.ed in interest with all
who come after him, sufficiently represents those yet unborn. In case of an
estate tall, for ip.stance, Lord Redesdale held it to be sufficient, in order to
bind contingent remainder-men, to bring before the court the first tenant in
tail, (although an infant, incapable at law of barring remainder-men,) and, if
no tenant in tail in being, the first person entitled to the inheritance, and, if no
such person, then the tenant for life. But the reason assigned by that great
master of equity was • that where all the parties are brought before the court
that can be brought before it, and the court acts on the property according
to the rights that apnear, without fraud, its d€Cision must of necessity be final
and conclusive.' Giffard v. Hort, 1 Schoales & L. 386,408; Calvo Parties, 55-60.
The n€Cessity of the case being the oniy reason for this. it follows that
the successive estates are equitable, and supported by a legal estate devised in
trust, the trustees also are necessary parties. Hopkins v. Hopkins, West Ch.
606, 619, 1 Atk. 581, 590; Cholmondeley v. Clinton, 2 Jac. & W. 1,133; Mul-
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llnsv. Townsend, 5 Bligh, N. R. 567, 591, 2 Dow & C. 430, 438; Ex parte
Dering,l,2S1I1l. 400; Calvo Parties, 253, 327."
By the deed of June 13,1871, the entire legaJ estate was vested in

the and the beneficial interest in Mrs. Taylor, the
rights of other benefkiaries being all remote and contingent. It is
to be 'Observed, too. the case may be distinguished from
Breitv. Yeaton, 101 1ll.252, the trustee, with the consent of Mrs.
Taylo;rand husband, ha(l' power "to sell and to give discharges for
the purchase money andJor the rents and profits of the estate." Bank
v. Taylor, supra. So tij.at if this trust had been created by devise,
instead' of deed, it would be literally, as it is essentially, within the
forty-ninth equity rule of .the Supreme Court, by in such cases
the trustee represents the peneficiaries, who need not be made par-
ties, unless at the hearmg the court shall require it. In Breit v.
Yeaton, supra. cited in behalf of the appellees, a marriage settlement
had been made whereby the property of the future wife was con·
veyed to trnsikes for the benefit of the husband and wife during their
joint lives, and for the benefit of their children after the death of the
wife. After ·the birth of one child the husband and wife brought a
bill making the.trustees, only, parties defendant, seeking to incorpo-
rate into themarriap;esettlement certain powers ¢ sale which it did
not contain in its original form. The original property (certain

or bonds) was subsequently sold under the power thus intro·
duced, and· the proceeds invested in lands belonging to the hus·

and of which the.'hu.sband repossessed himself
by .from the trUstees. .The suit was to compel a can·
veyance to the heirs at law, including after-born children, and
for partition. Treating the question of parties as if the interests
involved were aJllegal, the'court said:
"ColUlSel forl;he'plaintl1ls in errol.' seem to concede that ,J.Soutbgate (the

child.in.esse) should have been made a party,' but contend.. that it WilS ('ow-
petent to render .a decree in that proceeQjng, binding upon those not in idng,
and tbey'cite Story, Eq. Pl. §§1,45, 792, wh¢r.e it is said: it is sufficient
to bring the fi,rst tenant in 1;ail befqre the court, if in being, whether hp be
pla,intl1l or in I;he sUIt, so, if there be no such tenant in tail in being,
the first being entitled to the inheritance shoQId be made a party,
and, if there i;Je no such person. in being, .then the tenant for life; and in such
cases tbe decree made will bind the other persons not ,in being.' This is upon
the tbat where the interest of one person is involved in that of an-
other, and that. other possesses, the legal right, so that the interest may be
asserted in Ws name, it is not necessary to bring both before the court.
:Marshall, C. J.,in Hopkirk .,. Page, 2 Brock. 42. Manifestly, then, the rule
Can bave po application here. Tbere is here no prior estate of inheritance,
and the interests of the heirs at law are not involved in that of another,
but, on the contrary, are adverse to all other interests to, be derived under and
by virtue of the power. The ,decisions hold that the heirs at law, in cases like
the present, are purchasers, and no decree will affect their rights to which
they have not been made parties."
The quotation from Story, manifestly, is applicable only when

tihe interests are legal and not equitable; and of the cases cited
support of the last pr9position one only is explicit upon the point.

In Parks v. White, 11 Vest 219, it is said, concerning a marriage
settlement which provideo. contingent remainders for children, that
the took as purchasers for the children; \>ut in none, of them
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is anything said upon the subject of parties by representation. In
Graham v. Houghtalin, 30 N. J. Law, 552, there is a dictum to
the effect that the rights of the unborn were not, and could not
have been, affected by the decree there in question; but the
point ruled was that the decree was void, even as against children
in esse who were parties, because the court was without jurisdiction
of the subject-matter. Conceding that the beneficiariee of con-
tingent interests take as purchasers, and that they should be
made parties to any procedure designed to affect their rights, it does
not follow that unborn beneficiaries may not M parties by repre-
sentation.
While it is true that the interests of those who are to share an

estate or fund are in a sense adverse, inasmuch as every addition to
the number of participants diminishes the share of each, yet when
the litigation is not between the members of a class, but between
the class as a whole and other parties claiming adverse rights, it :is
evident that a defense made by or in behalf of one of the class must
inure to the benefit of all the members alike; and in such cases,
where the rights of unborn persons are involved, it is not unreason·
able that they should be deemed to be represented by the living
parties who are identified with them in interest. But when, as in
this case, the successive interests are all equitable, and supported
by a legal estate devised or granted to a trustee, the latter. is
an indispensable party, and when before the court may well be
regarded, we think, as representing, for the purposes of the suit)
the remote and contingent interests of beneficiaries who cannot be
joined. Certainly the representation ought to be deemed suffi"
cient when the trustee, and all in esse of the class to which the
unborn belong, are before the court. If Mrs. Yeaton, in
referred to, could not, as against unborn and unbegotten· children;
have the alleged mistake in her antenuptial agreement corrected,
then as against such parties how could a· decree be obtained for the
annulment of a forged deed, or one procured by or fraud?
No doctrine or rule of practice can be sound or tolerable which
involves such possibilities.
The further objection is made that both in the burnt records case

and in that for the appointment of a trustee it was alleged in the
tion or bill that the children made defendants were the only ones
interested; that the allegation was not denied; and consequently the
court was not caJ.led upon, as it should have been, to consider whether
or not the interests of unborn children were properly represented.
But the provisions of the trust deed whereby those rights were created
were fully and fairly set forth in each case, and, as has been already
said in another connection, it is not to be supposed that the court
entered the decrees without knowing the contents of the bills upon
which it was proceeding. In respect, however, to the second decree,
rendered August 19, 1873, it should be noted that while Scott and
Peabody, the trustees appointed by the deed, were made defendants,
it was alleged that they had resigned, and were refusing to act further
as trustees. They were therefore only nominal parties, and in fact
they did nothing in the case which was, or was intended to be,
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sentative,(If ,any intereSt. The proper course, we think, for the court
00 have.takenunder the circumstances, was first to appoint the new
trustee,and,cause be made a [party, and then to proceed with
the case intha regular order. As:it was, there was only a nominal
representative of thEdegal estate before the court when the decree
was entere(i. In all the other cases the parties necessary for the rep-
resentation, and probection of all iIiterests were properly before the
court; ,and it follows that the title acquired by the appellant through
the Gilsdor1f decree waS good against the present attack of the com·
plainants, who were born after its rendition, 98 well as against the
cross complainants, who were defendants in the case, and in whose
name the appeal to the supreme'court was prosecuted.
There is a broader a.'ndmore equitable view of the case which leads

to the same conclusion. The value of the trostproperty as it W98
left by the.' fire, according to the estimate put upon it by Frank C.
Taylor ,in his application for the ftrstloan, was $25,000, and there is
no evidence that it Wa8worth more. The sublots, afterwards platted,
were therefore of the average value of $5,000, and the houses built
upon them each costa little more than twice that sum, making the
value of each house and lot about $15,000. That W98 the considera-
tion for which one of the properties was conveyed to Julia S. Taylor;
and according to the decision in Bank v. Taylor, that sale was
regular, iand the proceeds, it is to be presumed, went to the proper
uses of the trust. As the result of the compromise agreement another
lot, with improvements of equal value, was conveyed to the Taylor
children, and the remaining three lots, worth without improvements
not more than $15,000, were conveyed to the Savings Bank. In other
words, when this suit was brought, 98 a result of the transactions com-
plained of, the trust estate had been enhanced by the sum of $5,000;
and the bank, in return for $20,000 of its money expended in improv-
ing two lots for the benefit of the appellees, had received three lots
worth but $15,000. The aim of the suit is that those lots, with the
houses on them, erected at a cost of $30,000, which the bank and its
assignors, the mechanic's lien holders, contributed, shall be surren-
dered to the trustee for the use of the appellees, and that for its out-
lay of half a hundred thousand dollars the bank shall receive nothing.
The proposition involves not merely a hardship to the bank, which,
according to the opinion of the circuit court, could not be remedied
without making a precedent for defeating the rights of minors; it
means, in our opinion, an injUstice so unconscionable, in view of all
the circumstances, as to make judicial sanction of it at once unneces-
sary and impossible.
When the trust deed was found, and the mistake made evident,

which had prevailed concerning the powers of the trustee, it was
doubtless competent, as it would have been plainly just and right,
for the parties in conformity with the authority which the trustee had,
to convert their loans and mortgages into an outright sale to the bank
of a part of the property equal in value to the money received and
expended upon the estate; and that is practically what was accom-
plished by the compromise agreement, and by the conveyances which
followed 'the foreclosure sale, including the deed of quitclaim which
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Mulliken, as trustee, and Frank C. and Mrs. Taylor joined in executing
to the president of the bank; and, so long as no proffer is made of
adequate recompense to the bank in some other mode, there can be,
in our opinion, no good reason for disturbing the result,-unless it
should be to require a conveyance to the trustee of the lot which was
conveyed to the Taylor children, whereby they were given a title in
fee simple and a present right of possession, when they were entitled
only to the remote and contingent interest defined by the trust deed.
That, however, is a matter between them and their mother, in which
the bank is not concerned.
If the mortgages to the bank be regarded as void, it is still true that

the trustee received and used the bank's money for the purpose of
improving the property, or paying for improvements already put upon
it under circumstances which not only justified, but required, the
expenditure. It was within the trustee's power to make improve-
ments and to sell portions of the property for that purpose; and the
fact that the money was obtained and expended without a previous
bargain tor the sale of any part of the property did not preclude the
making of a subsequent contract to that effect. There is nothing in
the terms of the trust which forbade it, and, if there were, in view of
the mistake, sanctioned by two decrees of court, under which the
money was obtained, equity, if it would not have compelled a settle-
ment of the character suggested, certainly should not intervene to
annul one which was fairly made by the parties, on terms to which
they might in the first instance have rightfully agreed.
On the theory of our conclusion that the mortgages were valid and

enforceable, the Savings Bank was never under any necessity, and
therefore, possibly, had no right, to seek relief on the ground of mis-
take; but, on the assumption that for any of the technical objections
made to them the mortgages were invalid, we deem it clear that the
money obtained of the bank was furnished under such a mistake of
fact as to warrant equitable relief, which could have been properly
granted, in the way already indicated, by compelling the trustee and
Frank C. and 'Mrs. Taylor to convey to the bank enough of the trust
property to liquidate its demands. Between the principal parties--the
bank and the trustee-it was plainly a case of mutual mistake; and if
there was no mistake on the part of Frank C. Taylor, then his con-
duct was a fraud upon the bank, which was no less available as a
ground of relief. It was upon his testimony, corroborated by other
witnesses, that the two decrees of the superior court were procured
which declared the authority of the trustee to execute mortgages;
and if it be conceded that those decrees were founded upon an error
of fact, for which they were subject to be set aside, even as against
the appellants or any third party claiming to have acquired rights
under them, the very concession demonstrates the mistake, which,
within the recognized rules of equity, makes the granting of relief in
the manner stated both possible and proper. The decree of the cir-
cuit court should therefore be reversed, and the cause remanded, with
instructions to dismiss the bill and crOSS-bill; and it is

So ordered.
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'l?lllllCY 1'. COCKRILL et al
,I '''(CtrcUtt Court of Appeals. Eighth Circuit. Jan-liar,. 23.1893.).. . . .,. .. ' . . ':',

,lti'o.99.

I,; LtM:ihTION OF A:CTIflNS""'-SUIT TO ENFORCE A CONSTRUCTIVE TRUST.
. ',eA sutt brought in Arkansas by a: daughter wholle father left all his prop-

.. tp,pis ,sons, "ltlj.ving, full confidence in their disposition to deal justly
lU].d leaving it "to them to makE! proper and suitable pro-

I .. ,. 'ViSion' for their sisterS," agaitlst the collusive purchaser from her brothers,
is not an action for the recovery of 1'001 property. within the mooning of the
"statute Of limitations. of Arkansas, (Mansf. Dig. § 4471.) but is an action

i.' fOAAde4onan or liability, and as such Is limited by section
.,iI4'l:8to three years.'Mllllngtonv.liill. (Ark.) 1 S. W. Rep. 547, followed.
S.,'SA,¥E., " '.' . .. .
, 'The statute began to run against the daughter. whose husband had taken

ilo steps to reduce 'herrig'ht to possesSion, from the passage of the act re-
. : moving ·the disabllitiesof married women, (Mansf. Dig. §§ 4624, 4625,) in
1873, and time of her subsequent discoverture. Garland Co.

, v',Qaines, (A,rk.) 2S. W. HeJl. 460. follOWed. '
8. SA¥E", :i

In'fottnation as 'to the termS of. the will, and the finding of the collu-
sive purchaser in possession, claiming title free froln the burden of the
alleged trust in the daughter's favor, was sufficient notice to both the
daugh1;er and her husband to set the statute running against the husband
immediately, and Ilrgainst the daughter on the removal of her disabilities.

4..LA\)HE;S-FEDERAL COURTs.,-FoLLOWING STATE PRACTICE•
., 'A federal court sitting in equity. ought. not to enforce the constructive

trust and equitable lien on real property arising in favor of a daughter
, iwhose father left all his property to his sons, "having full confidence in
their'disposition to deal justly and liberally," and "leaving it to them to
make suitable provision for their sisters," when ,she has, without excuse,
remaip,ed silent 15 longer, after discovery of the substantial facts,
than was sufficient t() bar the action under the state statute of limitations,
and when' all the Witnesses to the transactioll, except herself, are dead.
Lemoine v. Dunklin Co., 51 Fed. Rep. 487, 2 C. C. A. 343, follOWed.

5: FEDERAL COURTS..,.;FOLLOWING STATE DECISIONS.
, ,+,he federal courts"in the .construction and application of state statutes
of limitationand married women'sacts, should·follow the decisions of the
highest courts of the states, in caliles where no federal law or constitutional
question is involved;

G. CONSTITUTIONAL LAw-MARRIED WOMEN'S OF TIlE HUSBAKD.
:By the common law of Arkansas, and of most other states, a husband
po 'vested interest in his wife's choses in action, which he has taken

no steps to reduce to his possession; and the married women's act of 1873,
(Mansf. Dig. § 4624,) making such rights the sole property of the wife, and
taking away all the husband's interest therein, violates no constitutional
right of the husband, although the marriage took place before the passage
of the act. Criscoe v. Hambrick, (Ark.) 1 S. W.Rep. 150, and ShrYock v.
Cannon, 39 Ark. 435, distinguished.

Appeal from the Oii'cuit Court of the United States for the East-
ern District of ArkanSaS.
In Eqtiity.' Bill by Nancy Armstrong PercY against Sterling R.

Cockrill and others to recover a one-fifth interest in certain realty,
with the rents and profits. Defendant Cockrill died pending. the suit,
and the cause was revived in the name of Sterling R. Oockrill, Jr.,
his executor and trustee. A demurrer was sustained, and the bill
dismissed. Complainant appeals. Affirmed.


