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- THE TAWTEMIO!
TRUNDY et al. v. THE TAWTEMIO.
(District Court, E. D. New York. January 13, 1893.)

ADMIRALTY—BOUNDARIES—PORT OF NEW YORE—NORTHE BROTHER ISLAND.
The North Brother island is within the port of New York, within the
meaning of that term as used in the state statute creating liens on domestic
vessels. Laws N. Y. 1862, c. 482, as amended.

In Admiralty. Libel in rem by David Trundy and others against
the lighter Tawtemio to enforce a lien for repairs under the New
York statute giving liens on domestic vessels. Laws N. Y. 1862, c.
482, and the various amendments thereof. Libel dismissed.

" Peter 8. Carter, for libelants,
John A. Anderson, for claimant.

BENEDICT, District Judge. This is an action in rem, brought to
enforce a lien for repairs upon a domestic vessel. The statute of the
state declares that the debt shall cease to be a lien at the expira-
tion of 12 months after the debt was contracted, unless at the time
when such 12 months shall expire such vessel shall be absent from
the port at which said debt was contracted. This debt was con-
tracted on November 26, 1891. It ceased to be a lien on November
26, 1892, unless on that day the vessel was absent from the port at
which the debt was contracted. When the debt was contracted, the
vessel lay at Brooklyn, in the county of Kings. From the 22d day
of November, 1892, to the 1st day of December, 1892, she was ashore
off the North Brother, having grounded there by accidént; and the
question is whether the vessel on November 26th was absent from
the port at which the debt was contracted, within the meaning of
the statute. The word “port” as used in the statute is not synony-
mous with the word “place.” It has a more extensive signification.
In my opinion, the locality where this vessel lay aground from
November 22d to December 1st was within the port of New York.
See consolidation act of 1883. This being so, the debt sued for
ceased to be a lien upon the vessel before the libel herein was filed.

The libel must be dismissed, with costs.

THE ASPHODEL.?
MURRAY et al. v. NATIONAL CORDAGE CO.
(District Court, S. D. New York. January 21, 1893.)
CARRIFRS BY WATER—BILL OF LADING TO CHARTERER—RECITALS A8 TO CARGO
RECEIVED NoT CONCLUSIVE—MISTAKE IN TALLY.
A ship does not guaranty that the amount of cargo recited in her bills

of lading as received on board, and basrd on her tally, has been actually
so shipped and received; nor can the vendor and vendee of such goods,

1 Reported by E. G. Benedict, Esq., of the New York bar.
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by any private arrangement, make the ship an insurer of the correctness
of her tally, as against fraud or mistake, for their benefit, and as a ful-
fillment of the vendor’'s contract, when not fulfilled in fact; and where
there is proof of fraud or mistake the ship and owners cannot be held ac-
countable to the consignee beyond the number actually received on board.

In Admiralty. Libel by John B. Murray and Thomas M., McCrin-
dall to recover freight. Decree for libelants.

Convers & Kirlin, for libelants. ,
Charles L. Atterbury, for respondents.

BROWN District Judge. The libelants are the owners of the

steamship Asphode] which on the 28th of December, 1891, delivered
to the respondents at New York a cargo of hemp from Mani]la, con-
sisting of 17,014 bales. The above libel was filed to recover the sum
of $863.04, the balance of the freight due thereon, which the re-
spondents withhold, by reason of their claim of an offset to that
amount for the nondelivery of 48 additional bales included in the bills
of lading signed by the master. I am satisfied from the evidence
that beyond any doubt the steamer delivered to the respondents all
the bales that were shipped; and the only question for decision is
whether the libelants are bound to make good the value of the missing
48 bales. There is no exceptlon in the bills of lading that expressly
covers any mistake in thé number receipted for.
. The respondents claim to be in the situation of indorsees for
value of the bills of lading, and as such entitled to have the ship
account for the whole number of bales receipted for, whether shipped
on board or not, in accordance with the rule prevailing in the courts
of this state and of someé other states. Armour v. Railway Co., 65 N.
Y. 111; Bank of Batavia v. New York, L. E. & W. R. Co,, 106 N. Y.
195, 12 N. E. Rep. 433. In the federal courts, however, the rule as
to the liability of vessels and their owners upon the masters’ bills
of la,dmg is more limited, as was finally determined by the supreme
court in the case of Pollard v. Vinton, 105 U. 8. 7, reaffirming the
case of Freeman v. Buckingham, 18 How. 182. These decisions have
been repeatedly held in this district and in others, to be applicable
ag agamst bona fide indorsees of the bills of ladmg The Loon, 7
Blatchf. 244; Crenshawe v. Pearce, 37 Fed. Rep. 432; Robinson .
Railroad Co., 9 Fed. Rep. 129; O’Brien v. 1,614 Bags of Guano, 48 Fed.
Rep. 726, 729 Upon these authomtles the offset could not be sus-
tained, even if the respondents were in the situation of bona fide
mdorsees

Upon the facts proved, or admitted in the stipulation, however,
I do not think the respondents are in that situation. They were the
charterers of the Asphodel under a charter of affreightment, which
required the steamship to proceed to Manilla, and “there load from
the agent of the said charterers a full and complete cargo of hemp,
in the usual bales; and thence to proceed to New York and to de-
liver the same on payment of freight, at the rate of 65 shillings
sterling per ton of 8 bales.” The master was to sign bills of lading
as presented, without prejudice to the charter. The context, however,
shows that this printed clause in the charter had reference to the
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shipment of goods for third persons who were to pay freight to be
credited on the charter hire, which, therefore, did not become ap-
plicable to this case. The charterers, as the agreed statement of
facts sets forth, thereupon contracted for the purchase and shipment
of 14,062 bales of hemp from the firm of Stevenson & Co., and of
3,000 bales from Smith, Bell & Co., both of Manilla, which were to be
transported to the port of New York by the Asphodel; the pur-
chase price to be paid by the charterers upon presenta.tion to the
charterers’ agent in London of the bills of lading for the hemp
signed and issued by the master of the steamship. The master had
no knowledge of this arrangement. The bills of lading were signed
by the master upon the faith of a tally of the number of bales taken
by the mate as the bales were delivered to the ship from lighters.
The evidence shows not only a liability to honest mistake in such
a tally, but clear evidence of attempted fraud upon the ship in this
instance. The bills of lading recited the goods as shipped by W. F.
Stevenson & Co. and by Smith, Bell & Co., respectively, deliverable
to order; and the bills were indorsed in blank by the shippers
named. The bills of lading, with drafts attached, were thereupon
forwarded by the shippers to the agents of the respondents at Lon-
don, who thereupon paid the price of the whole number of bales
stated in the bills of lading for account of the respondents. The
bills of lading refer to the charter party.

From the above it appears that the respondents were the freighters
of the ship. They contracted to load her with a “cargo of hemp”
through their agent at Manilla. The ship received her cargo there
through Stevenson & Co., who appear to have been the only persons
there to act as the agent of the charterers in loading her. The hemp
which Stevenson & Co. caused to be put on board, was shipped by
virtue of their contract with the respondents. They, with Smith,
Bell & Co., had agreed to load 17,062 bales; but they actually put
on board 48 bales less, either through mistake, or fraud, the evi-
dence leaves uncertain which, The bales shipped were shipped
under their contract with the respondents, and on their account.
The bills of lading, as between the shippers and the respondents,
were not subject to the “order” of the shippers. They had no
right or power, after the delivery to the charterers’ vessel, which
the latter had sent to Manilla to receive this hemp, to divert it from
the respondents by any sale or delivery to any other person than
the respondents, at least not until after a breach of the contract by
the respondents The bills of lading, though in form made to order,
and indorsed in blank by the shippers, were in no wise different, in
legal effect, than if they had made the hemp deliverable to the re-
spondents dJrectly No different use was attempted to be made of the
bills of lading; and they were not negotiated, but were delivered to
the respondents’ agent in London, precisely as they would have
been delivered, had they been made out deliverable to the order of the
respondents. If so made out, plamly the facts would not amount to
any negotla,tlon

The true view of the facts, as it seems to me, is simply that the
shippers undertook to ship and deliver the above number of bales

%
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to the respondents. They did not ship ‘as many by 48 as they
agreed to ship; nor as imany as by.their drafts upon the bills of
lading they represented that they ‘had shipped. They obtained
from the master, either; through mistake or fraud; bills of lading for a
greater number than was put on board; and.in that way they pro-
cured from the respondents payment for 48 bales more than they
had- shipped, and payment for their full contract without having
performed ‘it. If the ship or her owners were held liable in such a
case, ‘the 'effect would be to make them guarantors and insurers of
the correctness of a'tally as against all possible mistake or fraud;
and that too without any negotiation of the bills of lading, but
simply ‘as between consignor and consignee, or vendor and vendee,
under a’'secret arrangement for their convenience to enable the ven-
dor to get payment before delivery to the consignee.- To hold the
ship to such a liability, would be not only in plain contradiction of
the authorities above cited, but a plain enlargement and perversion
of the ship’s business from that of simple transportation, to that of
. guarantor and insurer against fraud or mistake in the execution of
contracts' between vendor and vendee for their convenience. That
is not the proper business of the ship, or of her officers. The vendor
and vendee could not make the ship or her owners responsible for
the exact: performance of the contract between themselves by means
of the ship’s tally taken for the purpose merely of giving the re-
ceiptin the bills of lading. The shipper plainly could base no con-
clusive claim upon such a tally; nor can the consignee, because
neither the tally nor the bills of lading were given for the purpose of
authorizing payment by the consignee before delivery or without any
verification of the ship’s count; nor was the consignee authorized
to make use of the tally for such a purpose, except at his own risk,
as regards fraud or mistake. -

There has long been, no doubt, a recognized tendency in favor of
commereial dealings in goods in transit, to which dealings the ship
is mo party, to make the ship responsible, by the application of the
principle of equitable estoppel, for the accuracy of the receipt stated
in the bill of lading. This has never been by any acquiescence or
agreement on the parb of the carrier. In self-defense and to pro-
tect themselves against liabilities which they never intended to as-
sume and for which they have received no corresponding remunera-
tion, masters and ship: owners have long been in.the habit of in-
serting various restrictions and exceptions in order to guard against
such responsibility.” Under the construction of the bill of lading
and of theé master’s authority in the federal courts, such qualifying
words, as regards the amount, weight, etc, of the goods shipped,
are less necegsary than in tribunals. where a more extended re-
sponsibility is enforced. In the present case the insertion of the
clause “weight, measure, quality, contents, and value unknown,”
though the word “number” is omitted, probably accidentally, indicates
clearly the general purpose to limit the ship’s responsibility under
the receipt clause of the bill of lading. Even under the most ex-
tended liability as enforoed in the courts of this state, it is held that
“the recital in the: bill of lading that the contents of the ‘packages
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were unknown would have left the defendant free from responsi-
bility for a variance of the actual contents from those described in
the bill of lading.” Bank of Batavia v. New York, L. E. & W. R.
Co., 106 N. Y. 195, 202, 12 N. E. Rep. 433.

The ship, when a common carrier, is an insurer of the goods
taken on board as against all perils not lawfully excepted; but not
an insurer as regards goods not shipped. She is bound to care and
diligence in keeping tally and in receipting for a specific quantity of
goods. The recitals in the bills of lading of the amount of goods
shipped are entitled to weight. But none of these constitute, in
the federal courts, any estoppel against proof of fraud or mistake.
The remedy of the respondents is against the shippers.

Decree for the libelants, with costs.

THE GUY C. GOSS.
BE. LOBE CO. v.THE GUY C. GOSS.
(District Court, D. Washington, N. D. December 19, 1892.)

1. CORPORATIONS—ACTIONS—PROOF OF CORPORATE EXISTENCE.
A libel in admiralty by a corporation will be dismissed where the legal
existence of libelant is put in issue, and there is no proof of its organiza-
tion.

2. S%rrrnm — CARRIAGE OF G00DS — LiaBILITY FOR DAMAGE — PLEADING AND

'ROOF,

‘Where goods were shipped under a bill of lading exempting the ship
from liability “for leakage, breakage, or rust, except from improper
stowage,” the proof that the goods were delivered damaged by breakage,
rust, chafing, sweating, and dampness is insufficient to sustain a libel
charging damage to the goods by unseaworthiness of the ship, bad stow-
age, want of proper dunnage, negligence, and improper conduct of the
master and crew,

In Admiralty. Suit in rem by the E. Lobe Company, (a corpora-
tion,) for damage to toys and furniture carried by the bark Guy C.
Goss from New York to Seattle. Dismissed.

Thompson, Edsen & Humphries, for libelant.
'W. H. Pritchard and John H. Elder, for claimant.

HANFORD, District Judge. The libelant sues as a corporation.
Its legal existence and right to sue is put in issue by the answer, and
there is no proof of its organization. For this cause, if no other, the
libel must be dismissed.

I have, however, read all the evidence, and find that to sustain the
allegations in the libel of damage to libelant’s goods by the unsea-
worthiness of the ship, bad stowage, want of proper dunnage, “neg-
ligence, carelessness, and improper conduet and want of attention of
the master, his mariners, and servants,” there is no proof whatever,
except testimony showing that certain goods, when delivered at Se-
attle, were in a damaged condition, the damage being by breakage,
rust, chafing, sweating, and dampness. The bills of lading contain a
clause exempting the ship from liability for “leakage, breakage, or



