CLEVELAND ROLLING-MILL. CO. v. JOLIET ENTERPRISE CO. 683

PARDEE, Circuit Judge. The record does not show the juris-
diction of the circuit court. The suit is one of trespass to try title
to one third of a league of land in San Jacinto county, Tex., and within
the eastern district of Texas. On the trial in the circuit court, plaintift
asserted title to the land through a deed from the gole surviving heir
of the patentee. Defendants deraigned title through a judgment
obtained in the district court of the state for Walker county, Tex.,
in a proceeding in personam, with citation by publication. The
jurisdiction of the circuit court, if existing at all, therefore de-
pended upon the opposite parties being aliens and citizens of the
United States, or citizens of different states. The plaintiff’s original
petition makes no averment as to the citizenship of any of the par-
ties, but in the description of parties alleges as follows:

“The petition of Thomas Tinsley, who resides in the state of New York,
complaining of Joshua B. Hoot, A. B. Hoot, and J. M. Phillips, who reside
in San Jacinto county; of Imogene Banton, who resides in McLennan county;
of Juliet B. and her husband R. H. Bush, Cornelia Hamilton, Sallie B. Gibbs,
W. 8. Gibbs, and the minor children of Sanford Gibbs, deceased, to wit, M.
A. Gibbs, Thomas C. Gibbs, Sallie S. Gibbs, J. P. Gibbs, and Luteola Gibbs,
who reside in Walker county, and all in the state of Texas, whose given names,

except those stated, are unknown -to complainant, with respect represents,"’
ete. ;

Nowhere in the record do we find any averment as to the citizZd-
ship of any of the parties, except in an amendment to the original
petition, as follows:

“Now comes the plaintiff, and amends his original petition by leave, and says
that Joshua M. Hoot, who is a citizen of the state of Texas, and resides in

San Jacinto county, within the eastern district of Texas, is & proper party de-
fendant in this ¢ause, and is clalming,” ete.

The jurisdiction of the circuit court must appear affirmatively in
the record. Where the jurisdiction of the circuit court does not ap-
pear in the record, the appellate court will, on its own motion,
notice the defect, and make disposition accordingly. It is well set-
tled that an averment of residence is not the equivalent of an aver-
ment of citizenship in the courts of the United States. Telephone
Co. v. Robinson, 2 U, 8. App. 148, 1 C. C. A. 91, and 48 Fed. Rep.
769, and cases there cited. The judgment of the circuit court must
be reversed, and the cause remanded, with instructions to dismiss
plaintiff’s petition for want of jurisdiction, unless, by proper amend-
ment showing the citizenship of the parties the jurisdiction of the
circuit court shall affirmatively appear, in which case the circuit
court will thereafter proceed according to law; the plaintiff in error
to pay all costs of this and the circuit court. And it is so ordered.

CLEVELAND ROLLING-MILL CO. v. JOLIET ENTERPRISE CO. et al.
' (Circuit Court, N. D. Illinois. December 24, 1892.)

1. Equrry JURISDICTION—CREDITOR'S SUIT—RETURN OF EXECUTION.

A court of equity will not take jurisdiction of a suit brought in aid of a
judgment at law, where the bill avers that execution has been issued,
and levied upon the judgment debtor’s property, and does not allege that
such execution has been returned.
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2. SAME—-ﬂmvm AND FEDERAL CoOURTS.
An. insolvent corporation confessed judgment in a state court in favor
‘ of severdl creditors, and also made a voluntary assignment for the benefit
of ‘¢reditors.’ Held, that a federal court had no jurisdiction, at the suit of a
oreditor, brought after the sheriff and assignee had taken possession, to
interfere with their disposition of the corporation’s property.

In Equity. Creditor’s bill brought by the Cleveland Rolling-
Mill Company against the Joliet Enterprise Company, Henry M.
Fish, George M. Fish, Charles M. Fish, and Henry M. Fish, of the
firm of Henry Fish & Sons, and others. Dismissed.

Cratty Bros., for complainant.

Moran, Kraus & Mayer and Mr. Hutchins, for Illinois Steel Co.

George S. House, for First Nat. Bank of Joliet, the Will County Nat.
Bank, and the assignee.

- P. G Healey, a,lso representing the as51gnee and the sheriff of Will
county. '

E. A. Otis, for Merchants’ Nat. Bank and Chauncey I Blair,
trustee.

W. A, Montgomery, for Washburn & Moen Manuf’g Co.

C. E. Hill, for the Lambert & Bishop Wire Fence Co. and others.

Chas. S. Holt, for receiver,

GRESHAM;, Circuit Judge. This bill, which is filed in behalf of
the complainant and all other creditors of the Joliet Enterprise Com-
pany who may be admitted as parties and contribute to the expenses
of the suit, avers that on December 1, 1892, the complainant ob-
tained a judgment in the Will circuit court of Illinois against the
Joliet Enterprise Company, for wire and other material sold and de-
livered, amounting to $17,464.87; that an execution was immediately
issued to the sheriff, which he levied upon the property of the de-
fendant; that at that time, and for some time previous thereto, the
members of the firm of Fish & Sons had been the chief officers, di-
rectors, and stockholders of the Enterprise Company, and as such had
directed and controlled its action and business; that on November
29, :11892, the' liabilities of the Enterprise Company were repre-
sented by its officers to be more than $600,000, and its assets worth
less than $400,000; that for two months previous to the last-named
date the company’s officers knew it was insolvent, and on different
days during that period they caused it to execute and deliver to Fish
& Sons five judgment notes, each for $29,000, and payable in 90 days;
that the Fislies went through the form of executing the notes, pay-
able to themselves, for an alleged indebtedness -due from the com-
pany to them as bankers, and the giving of the notes was not rati-
fied by the board of directors of the company until some days later;
that on November 30th, the board of directors authorized the officers
of the Enterprise Company to execute trust deeds and mortgages to
secure Fish & Sons and certain other creditors, and on the same day
the company confessed judgment in'the Will cireuit court, on the
five motes, for $176,420.93, and an execution mmedlately issued
thereon, which the sheriff levied upon the real and personal prop-
erty of the defendant, and will sell the same, unless restrained by
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this court; that, when the judgment was confessed, Fish & Sons knew
the company was insolvent, and intended forthwith to cease doing
business; that on that day the company confessed other judgments,
some of which were on notes indorsed by the Fishes, the considera-
tion being that they should be released from liability; that on the
same day the Nlinois Steel Company sued out an attachment in the
Will circuit court against the Enterprise Company for $177,000,
which was levied upon the defendants’ property, and that other cred-
itors also sued out writs of attachment in the circuit court which
were also levied upon the defendants’ property. The bill further
avers that on the same day Fish & Sons made an assignment to
O’Donnell under the ingolvent law of Illinois, which was accepted
and recorded, and the assignee succeeded to all the rights of the as-
signors; that on the same day the company executed and delivered
to Chauncey I. Blair a deed conveying to him a large amount of real
estate to secure an indebtedness due to certain creditors, amounting
to more than $150,000, which deed should be held to be a general
assignment, within the meaning of the Illinois insolvent law; that
the company also undertook to prefer other creditors by confession
of judgments and the execution of deeds and mortgages; that the
capital stock of the company was $250,000, and the board of direct-
ors and officers are liable to creditors for the indebtedness in ex-
cess of that amount; and that when the Enterprise Company be-
came insolvent, and failed, its assets became a trust fund for the
equal benefit of all its creditors. The bill prays that the lien of the
complainant’s execution in the state court be maintained; that all
deeds, assignments, and mortgages, all judgments obtained in the
state court, and all writs of attachment issued by that court, after
the company became insolvent, be set aside; that, if the deed to
Chauncey 1. Blair be not set aside, it be held to be a general as-
signment, within the meaning of the Illinois assignment law,
for the equal benefit of all creditors; that a receiver be appointed
of all the property and assets of the company; that the defendants
who have in their possession, or under their control, any of the trust
property, be required to surrender the same to the receiver; that
the sheriff be enjoined from selling any of the property levied on un-
der executions or writs of attachment in his hands; that this court
administer upon the assets, and distribute the proceeds thereof rat-
ably among all the creditors; that all the directors and officers of the
company who assented to the creation of debts in excess of the
capital stock be required to pay into court such excess,—and for
general relief. X ‘

The ruie is that an execution shall issue, and be returned unsatis-
fied, before a court of equity will exercise its powers in aid of a
judgment at law. The execution which was issued upon the judg-
ment obtained by the complainant against the Enterprise Com-
pany in the Will circuit court was levied upon property of the defend-
ant; but it does not appear from the bill what was done with that
levy, or the writ under which it was made. It may be that the
sheriff will be able to sell the property in his custody for enough to
satisfy the jundgment. This is a creditor’s bill in aid of a judgment
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obtained in a pj@@ep court; and if it appeared that; the execution had
been returned, tisfled, or that the complainant coild dacconplish
nothing by. Iur er efforts at law, the question would remain, can
this court entertain such a bill in aid of a judgment obtained in an-
other, Jumsdlctmn‘? 1 express no opinion on the questlon, as the bill
must be dismissed for other reasons.

I understand ‘my learned predecessor held that a judgment of a
state court was a proper basis for a creditor’s suit in this court, and
that, on, the authority of that ruling, Judge Blodgett has so held.
This oourﬁ cannot ‘administer upon property in the lawful custody of
the W | circuit, court, "It cannot enjoin litigants from prosecuting
proceed] gs pending in that court, nor can 1t enjoin the sheriff of
that, eourt from exeeutmg its process. The execution which issued
upon phe Judgment in favor of Fish & Sons, as well as other execu-
tions and attachment writs in the sheriff’s hands, was levied upon
propert;y ‘of the Enterprise Company before. this bill was filed.
O’Do;n;ueﬂ the assignee of Fish & Sons, is presumably’ administering
upoii the: aesets of that firm, under the direction of the 'Will county
court; g,nd neither that court nmor the Will circuit court can be re-
qun-ed to. surrender to thls court property over Whlch they first ac-

uired jytisdiction.

It is urged by the counsel for the complainant that by reason of
the msolvency of the Enterprise Company, its assets became trust
proverty, hefore any of the judgments were obtained in the Will eir-
cuit oourt; and, that, therefore, this court may rightfully entertain
the bﬂl, and enjoin the sheriff from selling or otherwise disposing
of any of the property in his custody. If it be true—and I do mnot
hold thai; 1t is—that, When the company became insolvent, it ceased
to have power to dlspose of any of its assets, and they at once be-
came trust property for the equal benefit of all creditors, it does
not; follow that this court can require the Will circuit court and the
will county court to surrender to it, for administration, property in
their lawful custody.

It is further urged by counsel for the complainant that, even if this
court cannot interfere with the proceedings now pendlng in the state
courts, or obtain custody: of the property and assets of the Enterprise
Company for administration, it has jurisdiction to follow the pro-
ceeds théreof into the hands of all persons who may receive them
with knowledge .of the company’s insolvency. The obvious answer
to that posluou is that none of the defendants may ever receive any
part of such, proceeds.

The jurisdiction of the Will circuit court to entertain the bill and
grant the relief prayed for cannot be -questioned. The suit is dis-
missed.
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FIDELITY TRUST & SAFETY VAULT CO. v. MOBILE ST. RY. CO.}
(Circuit Court, 8. D. Alabama. October 22, 1892.)

1. EQUITY—PROTECTION OF RECEIVER.

A court will protect its receiver in the possession and use of franchises
and property committed to him.

% BAME—BTREET RATLWAYS—INJUNCTION.

The use of five blocks of the roadbed of a street rallway in the hands of
a receiver by another street railway company materially impairs the just
enjoyment of the property, and will be enjoined, at the instance of the
receiver.

8. CorPORATIONS—TAKRING OF FRANCHISE BY ANOTHER.
* One public corporation cannot take the franchise of another, which is
In use, unless expressly authorized by the legislature, and then only by
{egula.r condemnation, and cannot take it at all if this will materially affect
ts use.

4. RigHT OoF WAY-—DISPOSSESSION.

A franchise for a right of way 1s, in Its very nature, exclusive, and dis
possession of any portion thereof, in actual use, 1s a taking of the franchise
pro tanto.

5. BAME—GRANT BY CITY IRREVOCABLE.

The grant by a city of a right of way to a street railway company im-
plies a contract not to rcassert that right subsequently in favor of an-
other.

8. STREET RAILWAYS—FRANCHISE FOR HORSE Cars—FoR ELECTRICITY

The erection of poles and wires for an electrle rallway does not inter-
fere with the operation of a horse-car railway on the same roadbed by
the receiver, who does not intend to use electricity on his road.

7. RECEIVER—PROTECTED IN RicHTs UsED.

The court will not, at the instance of a recelver of a street railway who
does not use electricity in his management, consider how its use by a
competing company over five blocks of the same roadbed may affect future

- purchasers, should they desire to introduce that motive power.

In Equity. On petition and motion of receiver for injunction.
Granted.

The Mobile Street Railway Company defaulted In the payment of lnterest
on its bonds, and a bill was filed by the complainant above named, as trustee
under the mortgage, to foreclose the mortgage and sell the property, and a
receiver was appointed. During the progress of the cause the city of Mobile
passed an ordinance authorizing another street railway company to lay its
track partly within and partly without the rajls of the Mobile Street Railway
Company, for five blocks, in the business portion of the city, on Dauphin
street, and run cars by electricity over this and the rest of an extensive route
not otherwise conflicting. The Mobile Street Railway Company had been
granted the right by the city previously to substitute electricity for mules,
but had not, up to the filing of the bill in this cause, taken any steps in that
direction, nor did the receiver make or contemplate any change. The com-
peting grantee, the Mobile Electric Railway Company, proceeded to erect poles
on the marging of Dauphin street with the view of availing itself of its fran-
chise, when the receiver made this motion for an injunction.

Clark & Clark and Overall, Bestor & Gray, for receiver.
8. T. Prince and G. L. & H. T. Smith, for Mobile Electric Ry. Co.

TOULMIN, District Judge. Under the facts of this case, the
court has arrived at the following conclusions:

'Reported by Peter J. Hamilton, Esq., of the Moblle, Ala., bar,



