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PARDEE, Circuit Judge. The record does riot show the juris-
diction of the circuit court. The. suit is one of trespass to try title
to ono third of a league of land in San Jacinto· county, Tex., and within
the eastern district of Texas. On the trial in the circuit court, plaintiff
asserted title to the land through a deed from the sole surviving heir
of the patentee. Defendants deraigned title through a judgment
obtained in the district court of the state for Walker county, Tex.,
in a proceeding in personam, with citation by publication. The
jurisdiction of the circuit court, if existing at all, therefore de-
pended upon the opposite parties being aliens and citizens of the
United States, or citizens of different states. The plaintiff's original
petition makes no averment as to the citizenship of any of the par-
ties, but in the description of parties alleges as follows:
"The petition of Thomas Tinsley, who resides in the state of New York,

complaining of Joshua B. Hoot, A. B.Hoot, and J. M. Phillips, who reside
in San Jacinto county; of Imogene Banton, who resides in McLennan county;
of Juliet B. and her husband R. H. Bush, Cornelia Hamilton, Sallie E. Gibbs,
W. S. Gibbs, and the minor children of Sanford Gibbs, deceased, to wit, M.
A. Gibbs, Thomas C. Gibbs, Sallie S. Gibbs, J. P. Gibbs, and Luteola Gibbs,
who reside in Walker county, and all in the state of Texas, whose given names,
except those stated, are unknown to complainant, with respect represents,"
etc.
Nowhere in the record do we find any averment as to the citiz.:t!-

ship of any of the parties, except in an amendment to the original
petition, as follows:
"Now comes the plaintiff, and amends his original petition by leave, and says
that Joshua M. Hoot, who is a citizen of the state of Texas, and resides in
San Jacinto county, within the eastern district of Texas, is a proper party de-
fendant in this cause, and is claiming," etc.

The jurisdiction of the circuit court must appear affirmatively in
the record. Where the jurisdiction of the circuit court does not ap-
pear in the record, the appellate court on its own motion,
notice the defect, and make disposition accordingly. It iB well set-
tled that an averment of residence is not the equivalent of an aver·
ment of citizenship in the courts of the United States. Telephone
Co. v. Robinson, 2 U. S. App. 148, 1 C. C. A. 91, and 48 Fed. Rep.
769, and cases there cited. The judgment of the circuit court must
be reversed, and the cause remanded, instructions to dismiss
plaintiff's petition for want of jurisdiction, unless, by proper amend-
ment showing the citizenship of the parties the jurisdiction of the
circuit court shall affirmatively appear, in which case the circuit
court will thereafter proceed according to law; the plaintiff in error
to pay all costs of this and the circuit court. And it is so ordered.

CLEVELAND ROLLING-MILL CO. v. JOLillT ENTERPRISE CO. et al.
(Circuit Court, N. D. Iilinois. December 24,1892.)

1. EQUITY JuRISDICTION-CREDITOR'S SUIT-RETURN OF EXECUTION.
A court of equity will not take jurisdiction of a suit brought in aid of a

judgment at law, where the bill avers that execution has been issued,
and levied upon the judgment debtor's property, and does not allege that
such execution has been returned.
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2. AND FEDERAL COURTS•
.a.U corporation confessed judgment in .Rstate court in favor

Of lletei'8.l· cre(litors, and also made a voluntary assignment for the benefit
of'credttors: Held, that a federal court had no jurisdiction, at the suit of a
oredltQr, brought after the sheriff and assignee had taken possession, to
interfere with their disposition of the corporation's property.

In Equity. Creditor's bill brought by the Cleveland Rolling-
:Mill Compa,l:ly. against the Joliet Enterprise Company, Henry M.
Fish, George M. Fish, Charles M. Fish, and Henry M. Fish, of the
firm of Henry Fish & Sons, and others. Dismissed.
Cratty Br,os.,·for complainant.
Moran, Kr,aus & Mayer and Mr. Hutchins, for illinois Steel Co.
George S. Souse, for First Nat. Bank of Joliet, the Will County Nat.

Bank, and the assignee.
P. C. Healey, also representing the assignee and the sheriff of Will

county.
E. A. OtUJ, for Nat. Bank and Chauncey I. Blair,

trustee. .' '.w. A. Montgomery, for Washburn & Moen Manuf'g Co.
C. E.' Hill, for the Lambert & Bishop Wire Fence Co. and others.
Chas. S. Holt, for receiver.

GRESHAM, Circuit Judge. This bill, which is filed in behalf of
the complainant and all other creditors of the Joliet Enterprise Com-
pany who may be admitted as parties and contribute to the expenses
of the suit, avers that on December 1, 1892, the complainant ob-
tained&. judgment in the Will circuit coUrt of illinois against the
Joliet Enterprise Company, for wire alid other material sold and de-
livered, amounting to $17,464.87; that an execution' was immediately
issued to the sheriff, which he levied upon the property of the de-
fendant; 'that at that time, and for some time previous thereto, the
members of the firm of Fish & Sons had been the chief officers, di-
rectors, and stqckholders of the Enterprise Company, and as such had
direeted and controlled its action and business; that on November
29, ;1892, the' liabilities of the Enterprise Company were repre-
sented by its officers to be more than $600,000, and its assets worth
less than $400,000; that tor two months previous to the last-named
date the company's officers knew it was insolvent,' and on different
days during that period they caused it to execute and deliver to Fish
& Sons five judgmentnotes, each for $29,000, and payablein 90 days;
that the Fishes went through the form of executing the notes, pay-
able to themselves,for an alleged indebtedness due from the com-
pany to them as bankers, and the giving of the notes was not rati-
fied by the board of directors of the company until some days later;
that on November 30th, board of directors authorized the officers
of the Enterprise Company to execute trust deeds and mortgages to
secure Fish & Sons and certaIn othercreditoI'S, and on the same day
the company confessed judgment in the Will circtiitcourt, on the
five notes, for $176,420.93, and an execution immediately issued
thereon, which the sheriff levied upon the real and personal prop-
erty of the defendant, and will sell the same, unless restrained by
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this court; that, when the judgment was confessed, Fish & Sons knew
the company was insolvent, and intended forthwith to ceas:e doing
business; that on that day the company confessed other judgmeuts,
some of which were on notes indorsed by the Fishes, the considera·
tion being that they should be released from liability; that on the
same day the lllinois Steel Company sued out an attachment in the
Will circuit court against the Enterprise Company for $177,000,
which was levied upon the defendants' property, and that other credo
itors also sued out writs of attachment in the circuit court which
were also levied upon the defendants' property. The bill further
avers that on the same day Fish & Sons made an assignment to
O'Donnell under the insolvent law of Dlinois, which was accepted
and recorded, and the assignee succeeded to all the rights of the as-
signors; that on the same day the company executed and delivered
to Chauncey I. Blair a deed conveying to him a large amount of rea]
estate to secure an indebtedness due to certain creditors, amounting-
to more than $150,000, which deed should be held to be a general
assignment, within the meaning of the lllinois insolvent law; that
the company also undertook to prefer other creditors by confession
of judgments and the execution of deeds and mortgages; that the
capital stock of the company was $250,000, and the board of direct-
ors and officers are liable to creditors for the indebtedness in ex-
cess of that amount; and that when the Enterprise Company be-
came insolvent, and failed, its assets became a trust fund for the
equal benefit of all its creditors. The bill prays that the lien of the
complainant's execution in the state court be maintained; that all
deeds, assignments, and Q].ortgages, all judgments obtained in the
state court, and all writs of attachment issued by that court, after
the company became inSOlvent, be set aside; that, if the deed to
Chauncey I. Blair be not set aside, it be held to be a general as-
signment, within the meaning of the lllinois assignment law,
for the equal benefit of all creditors; that a receiver be appointed
of all the property and assets of the company; that the defendants
who have in their possession, or under their control, any of the trust
property, be required to surrender the same to the receiver; that
the sheriff be enjoined from selling any of the property levied on un-
der executions or writs of attachment in his hands; that this court
administer upon the assets, and distribute the proceeds thereof rat-
ably among all the creditors; that all the directors and officers of the
c(lmpany who assented to the creation of debts in excess of the
capital stock be required to pay into court such excess,-and for
general relief. .
'I'he rule is that an execution shall issue, and be returned unsatis-

fied, before a court of equity will exercise its powers in aid of a
at law. The execution which was issued upon the judti-

ment obtained by the complainant against the Enterprise Com-
pany in the Will circuit court was levied upon property of the defend-
ant; but it does not appear from the bill what was done with that
levy, or the ",-rit under which it was made. It may be that the
sherifi' will be able to sell the property in his custody for enough to
satisfy the jndgment. This is a creditor's bill in aid of a judgment
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and if it appeared that the <execution had
been I'f'ltllrneg.. or tliattbe complainantcoWd accomplish
nbtMng bi eiIQrts at law, the question· would remain, ('an
this. su.ch a pill in aid of,a judgment obtained in an-
other ,jurisdicqbn? I express no. opinion on the question;' as the bill

,be dIsmissed for other reasons, , . '
.J .. uJJ4erstandmy predecessor' held that a judgment of a
state pourt was a proper,basis for a creditor's suit in this court, and
tIurt." iO¥i t1}e o.f that ruling, Blodgett. has so held,TJlis., cannot adml):lJSter upon property III the lawful custody of
the,wm.'.... ',Cire..... uit. cour.•. ,t'.'." I,t cann.ot enjoin .litigants from, prosecuting

.pending In that court,. nor can it enjoin the sheriff of
that,RoW'.from its process.. The execution which issued
upon jv.dgment in favor of Fish & Sons,as well .. ll8 other execu-
tions;{1uil,atta.chment writs in the sheriff's hands" was levied upon

.•of ,t;he Enterprise Company before, this 'l>ill was filed,
the. Fish & Sons, is presllI.tiably administering

8:llSe0 of under the, the Will county
com.;, .AAd.neIther court. nor the Will cirCUIt ,court can be re-

!i'urrender to. this, court property over which they first ac-
q$'ed-j»i'i$djction, .. ,'. ,. . . . "
Jt ls.Wgedby the for the complainan,t that by reason of

of the Enterprise Oompany, its assets became trust
,llefore ,any. . judgments were obtained in the Will cir-

cuit col;li't;and, that, this court may rightfully entertain
the ,bpl, ',apd enjoin sheriff, from selling or otherwise disposing
of any i,n.his custody. If it be true--,.and I do not

the <;lompany became insolvent, it ceased
to havt:l' P9VeJ,' to. any of its assets, and. they at once be-
came Property for the equal benefit of all creditors, it does
not, folloW ,iMt this can require the Will court and the

.C9u:uty courj; to it, for administration, property in
' , .

It isfuxrt,her urgE;ld b;y counsel for the complainant that, even if this
court can,not interfere with the proceedings now pending in the state
courts,or optain custody pf the property and. assets' of the Enterprise
CompallY it has jurisdiction to follow the pro-
ceeds into the hands of all persons wb,o may receive them
with k:nowwdgeof the company's insolvency. The obvious answer
to that P9SiJ;i,PIf that none of the defendants may ever receive any
part of sucl;i., proceeds. .,.. ,
The jurisdiction of the Will circuit court to entertain the bill and

grant .the ..relief prayed. for cannot be ,questioned. The suit is dis-
missed.
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FIDELITY TRUST & SAFETY VAULT CO. v. MOBILE ST. BY. 00.'
(Circuit Court, S. D. A.la.bama. October 22, 1892.)

L EQUITY-PROTECTION OF RECEIVER.
A court will protect its receiver In the possession and use of tranchtsell

and property committed to him.
a. lS.ut.B-STREET RAILWAys-INJUNCTION.

The use of five blocks of the roadbed of a street railway In the hands 01
• receiver by another street railway company materially impairs the just
enjoyment of the property, and will be enjoined, at the Instance of the
receiver.

a. (loBPORATIONa-TAKING OF FRANCHISE BY ANOTHER.
.. One publlc corporation cannot take the franchise of another, which 11
In use, unless expressly authorized by the legislature, and then only by
regular condemnation, and cannot take it at alllt thlI wlll materially a1rect
its use.

4. RIGHT 01' WAy-DISPOSSESSION. .
A franchise for a right of way is, In its very nature, exclusive, and en.

possession of any portion thereof, tn actual use, is a t.ak1ng of the franchise
pro tanto.

Go SAME-GRANT BY CITY IRRBVOOABLE.
The grant by a city of a right of way to a Btreetrallway company 1m.

plles & contract not to reassert that right subsequently In favor of. an-
other.

8. STREET RAILwAYs-FRANOHISE FOR HORSB CARS-FOR ELECTRIOITY.
The erection of poles and wires for an electric railway does not Intel'-
ferewith the operation 01 a horse-car railway on the same roadbed by
the receiver, who does not intend to use electricity on his road.

7. RECEIVER-PROTECTED IN RIGHTS USED.
The. court will not, at the Instance of a receiver of a street railway who

does not use electricity in his management, consider how its use by a
competing company over five blocks of the Aame roadbed may atleot future
purchasers, should they desire to introduce that motive power.

In Equity. On petition and motion of receiver for injunction.
Granted.
The M;obile Street Railway Company defaulted in the payment of Interest

on its bonds, and a bill was filed by the complainant above named, as trustee
under the mortgage, to foreclose the mortgage and sell the property, and a
receiver was appointed. During the progl'ess of the cause the city of Mobile
passed an ordinance authorizing another strpet railway company to lay its
track partly within and partiy without the ralls of the Mobile Street Railway
Company, for five blocks, in the portion of the city, on Dauphin
street, and run carll by electricity over this and the rest of an extensive route
not otherwise contllcting. The Mobile Street Railway Company had been

the right by the city previously to substitute electricity for mule'!,
bnt had not, np to the filing of the bill In this cause, taken any steps In that
direction, nor did tbe receiver make or contemplate any change. 'rhe cori:l-
peling the Mobile Electric Railway Company, proceeded to ere<.-t poles
on the margins of DauDhin street with the view of.availing itself of its fran-
chise, when the receiver made this motion for an injunction.

Clark & Clark and Overall, Bestor & Gray, for receiver.
S. T. Prince and G. L. & H. T. Smith, for Mobile Electrlc Ry. Co.

TOULMIN, District Judge. Under the faetB of this case, the
court has arrived at the following conclusions:

lReported b1 Peter J. Hamilton. Esq., of the Mobile, Ala., bar.


