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UNITED S'!'ATES v. NORTH BLOOMFIELD GRAVEL MIN. CO.
(Circuit Court, N. D. California. October 5, 1892.)

No. 7,865.
1. FEDERAL COURTS-JURISDICTION.

The question of jUrisdiction may be raised upon the final argument of a
cause in a federal court, and by statute it is made the duty of such court
to dismiss the same, upon its own motion, whenever the want of jurisdic-
tion shall appear.

2. SAME-INTERSTATE COMMERCE-NAVIGABLE STREAMS-OBSTRUC'l'IONS.
By 24 St. at Large, p. 326, appropriations were made for the improvement

of certain rivers in California, with a provision that the balance of such
appropriation should not be used until certain hydraulic mining, hurtful to
nUYigation, had ceased on such rivers, and in the event of its continuance
authorizE'd the secretary of war to institute legal proceedings to prevent the
same. Held, that this legislation was a sufficient assumption of national
jurisdiction over the waters in question, under the commerce clause of the
constitution, to confer upon the federal courts jmisdiction of a suit by the
United States to enjoin the continued deposit of mining debris injuriou!j
to navigation.

8. NA.VIGABLE WATERS-OBSTRUCTIONS-}hNING DEBRIS-INJUNCTION.
In an injunction suit by the United States against a company engaged in

hydraulic mining, alleged to be obstructive of navigation of the waters
in question, it appeared that the operation of defendant's mine had been
enjoined some time prior to the commencement of this suit; that intima·
tion was made in the decree that, when it was satisfactorily shown to the
court that proper impounding reservoirs had been constructed, such decree
would be modified so as to permit resumption of operations; and that the
company, before the bringing of the present suit, had caused to be erected
extensive works, by means of which it impounded upon its own land, and
within its own mine, all materials likely to injure the navigation of the
streams. Held, that an injunction should be denied.

In Equity. Bill b;r the United States against the North Bloom-
field Gravel Mining Company to enjoin it from continuing its hydrau-
lic mining operations so as to obstruct or endanger the navigation of
certain rivers. Injunction denied.
A. L. Rhodes and Alfred Barstow, for complainant.
C. W. Cross, for respondent.

GILBERT, Circuit Judge. This is a suit for an injunction, brought
by the United States, a,s complainant, against the defendant corpora.-
tion. The essential averments of the bill al'e that the mining com·
pany is engaged in hydraulic mining in Nemdft county, and dumping
its debris and tailings in such a way that the sn.me flow into the
South Yuba river, a tributar,Y of the main Yuha. river, thence into the
main Yuba river, thence into the Feather ri and thence into the
Sacramento; that the Yuba river is navigable from Marysville to its
mouth, and the Feather River is navigable from the mouth of the
Yuba to the Sacramento, and that the Sacramento is navigable from
its mouth to the mouth of the Feather; th-'tt heretofore extensive
hydraulic had been carried on upon the western watershed
of the Sierra Nevada mountains, which had done great injury to the
navigable streams referred to; and that the hydraulic mining, as CIlTl-

duo-l;ed by the defendant, had done great injury to said
v .53F.no.7-40



'626 FEDERAL REPORTER, yo1. 53.

streams' and the continuation of .itwill further materially contribute
to iJijury .complained of. The answer of the defendant denies
thll,t it was dumping debris or tailings from its mining operations so
that the same flowed into the said rivers, but it alleges that it has
erected extensive impounding works, by means of which it impound-
ed, its own lands, and within its own mines, all material
likely to injure the navigation of .said streams, and thltt it would con-
tinue to impound such mining material so long as it should continue
its mining operations, and that the same would remain permanently
impounded and restrained, in such a manner as not· to injure the
navigation of such streams. A large amount of testimony was
taken om behalf of the respective parties, and the. case is now to be
decided upon final hearing
At the outset we are met with the objection that the court has no

jl)risdiction of the .and that there is no right of action in the
UmtedStates to prosecute This objec'tio:Jl, was not raised
by ,plea or demurrer or in the answer, but was first presented upon
the final argument. It is claimed that this court has no jurisdiction
of the cause. for the reason that at the time of the commencement
ofit]iesuit, in June, 1888, no act had been passed by-the congress of
the Umted States by w:Qich the United States government had as-
serted its constitutional right to assume jurisdiction of the navigable
strealllS referred to in the bill. There can be no question of the right
of the defendant to raise this objection to the jurisdiction upon final
hearing. It is not a question of personal privilege, which can be
waived by answer or by going to trial upon the merIts. It is a
fundamental qliestion, that goes to the right of the court to hear and
determine the matters involved in the suit. If the court have not
the inherent power to hear and determine the causel the parties to the
suit cannot, either by their failure or neglect to attack the jurisdic-
tiollor by their expressed consent and desire to, .confer jurisdic-
tion, authorize the court to proceed.. The judgment of the court in
such a case would be a nullity. Hence it is not left to the parties
alone to raise the question of the jurisdiction, but by statute it is
made the duty of the court itself to dismiss the cause, upon its own

whenever the 'Yant of jurisdiction shall appear. Grace v.
InSurahce Co., 109 U. S.278, 3 Sup. Ct. Rep. 207; Bors v. Preston,
111U.S. 252, 4 Sup. Ct.. Rep. 407; Railway Co.v. Swan, 111 U. S.
379, 4 Sup. Ct. Rep. 510.
In this case, however, if there exists a cause of suit in favor of the

United States, this court has undoubtedly jurisdicti()n of the subject-
matter of the same. SO that the real question is not so much whether
the COlIrt has jurisdiction as it is Whether the plaititiff has a cause
.of suit. The subject of the constitutional right of congress to regulate
commerce between the· stlttes, and the legislation· necessary to carry
that right into effect, together with' the respective jurisdiction of the
·state legislatures and 'courts over navigable streams within their
borders, have been considered in several decisions Qf the supreme
court, and therein the limits of the jurisdiction of the federal courts
haye been clearlfdeftned. It is necessary to refer to a few, only, of
these cases.



UNITED STATES,'/}, NORTH BLOOMFIELD MIN. CO. 627

In the case of Gilmanv. Philadelphia, 3 Wall. 713, the supreme
court affirmed the decree of the court below dismissing a bill brought
to prevent the erection of a permanent bridge over the Schuylkill
river, at Philadelphia; the supreme court holding that, as the river
was wholly within her limits, the state had not exceeded the bounog
of her authority, and that until the dormant power of the constitution
was awakened, and made effective by appropriate legislation, the re-
serve power of the state was plenary, and its exercise in good faith
not the subiect of review by the court.
In the case of Transportation Co. v. City of Chicago, 107 U. S.

678, 2 Sup. Ct. Rep. 185, the supreme court held, in respect of the
Chicago river and its tributaries which are navigable, and lie within
the limits of the state of Illinois, that congress, in the exercise of its
power under the commerce clause of the constitution, may exercisf'
control over the same to the extent necessary to protect, preserve, and
improve free navigation, yet until that body acts the state has plenary
pO\ver over bridges across them.
In the case of Cardwell v. Bridge Co., 5 Sup. Ct. Rep. 423, the ques-

tion arose whether, by the act admitting California into the Union, and
declaring "that all the navigable waters within the said state shall
be common highways, and forever free, as well to the inhabitants of
said state as to the citizens of the United States, without a,ny tax,
impost, or duty therefor," congress had adopted such legislation over
the navigable streams as would confer jurisdiction upon the United
States courts in a suit between private parties. After mature and
careful consideration, the court held that the portion of the statute
declaring that the navigable waters should become highways was to
be construed together with the remainder of the statute, which de-
clares that the same shall be without tax, impost, or duty, and that
the whole intent and purpose of the statute were to provide against,
the use of navigable streams by private parties to the exclusion of
the public, and the exaction of toll for the navigation, and that it did
not restrict the power of the state to authorize the construc-
tion of bridges, whenever such construction would promote the con-
venience of the public.
To the same effect is the d/Jcision in Hamilton v. Railroad Co., 119

U. S. 280. 7 Sup. Ct. Rep. 206.
In Bridge Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct. Rep. 811, the su-

preme court, in a decision rendered by Mr. J uE'tice Bradley, affll'lued
the doctrine of the previous cases, and proceeded further in the line
of those decisions, and held as follows:
"There must be a direct statute of the United States in order to bring within

the scope of its laws, as administered by the courts of law and equity. obstruc-
tions and nuisances in navigable streams within the states. Such obstructions
and nuh,;ances are offenseI'! against the laws of the states within which the nav-
igable waters lie, aJtd may be indicted or prohibited as such; but they are not
offenses against United States laws which do not exist, and none such exist ex-
('cpt What are to be found on the statute book."

The general purport of. these decisions is that no recourse can be
had to the federal courts on the ground that a federal question is in-
volved unless congress has, in pursuance of the right to regulate
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commerce, proceeded to carry out its constitutional power, by legisL't-
tiW, ena;ctriient, in such a way as to prescribe the limit and extent of

- the regulation attempted to be asserted. .In the cause before the
court, .however, I hold that it is not necessary that there be an in·
fringement of a law of congress in order that this court may proceed
to hear and determine the cause. All that is necessary is that it
right of suit shall exist in favor of the complainant. Have the
United States the right to preserve and protect the navigability of
these streams by this suit for an injunction? It may be true, as con·
tended, that the injury complained of is not an offense against any
statute Qt the United States. It is equally clear that it is not
an offense against any unwritten law of the government, for there
is no corilInon law of the United States applicable to such a case.
The acts complained of, however, are injurious to the navigability
of the streams. Congress has the undisputed power to regulate
commerce between the states, and consequently it has power to pre-
vent obstructions to navigation in navigable streams. The state
of California has not assumed, by the enactment of any statute or by
the graiit of franchise, to permit these obstructions, or to regulate
the same. At the time this suit was commenced the general gov-
ernment could lawfully assume jurisdiction over the rivers referred
to. Prior to the commencement of this suit congress appropriated
certain moneys for the improvement of these and other rivers in
California, and accompanying the appropriatiOiIl enacted a statute
providing as follows:
''The balance· of said unexpended money not to be used untll the secretary

of war be satisfied that hydraulic mining, hUl'tful to I1-avigation, has ceased
on said waters and their tJibutarles. If he be not so satisfied, he is hereby in-
struded to lI1-stitute such legal proceedings as may be necessary to prevent the
washing, dumping, or discharging detritus, debris, or slickens, caused
by or arising from hydrnulic mining, into either of said rivers or any of its
tributaries," etc., "and he is hereby instructed to use out of said sum as much
as may be necessary for said purpose." 24 U. S. St. at Large, p. 326.
This statute, while it does not amount to legislation sufficient to

confer jurisdiction upon this court over a suit between private parties,
is sufficient to authorize the commencement of this suit by the United
States. If this suit were in the natllre of a m'iminal prosecution, or
were an action for for past injury to navigable streams.
there wOl1ld be good reltson to say that no cause of action existed in
favor of the United States, for the reason that the wrongful acts in
respect of which the action was commenced were not, at the time
they were committed, interdicted by any statute of the United States.
But this s:qit is instituted solely to protect navigation by restraining
and enjoining future injury. The past injuries are referred to in the
bill only for the purpose of informing the court of the nature of the
evils complained of, and the extent of the injury to be apprehended
in the future. The statute quoted amounts to a declaration that
these obstructions to the navigability of streams, which at common
law would amount to nuisance, must hereafter cease, and that to
pravent+heu-recurrence the secretary of war is authorized to insti·
tute any legal proceeding that may be necessary for that purpose.
Under the discretion vested in the secretary of war, no remedy could
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be so simple, direct, and adequate as this suit for an injunction. But
even if there were no express statutory authority for the commence-
ment of this' proceeding for an injunction, there is sufficient reason
for holding that the United States would have that right, independent
of the statute, on the ground that an injunction is a necessary pre-
liminary step to protect the improvements to navigation authorizeJ.
and about to be made under the act of congress just referred to.
rt was said in Bridge Co. v. Hatch, supra, that the appropriation

by congress of money to be expended in improving the navigation of
a navigable river was no assumption of police power over the river;
but in the same decision it is declared that any interference with the
operations, constructions, or improvements made by the general gov-
ernment would be an offense against the laws and authority of the
United States. In the case of U. S. v. Mississippi, etc., Boom Co., 3
Fed. Rep. 548, it was held that where congress had assumed jurisdic-
tion of a river, in the interest of commerce, by causing the erection of
works to improve its navigability, an injunction would be granted
by the circuit court, at the suit of the United States, to prevent
threatened injury to the improvement. In U. S. v. Duluth, 1 Dill.
469, decided by Mr. Justice Miller, it was held that the United States
may bring an injunction bill in the proper circuit court to protect
improvements then being made in navigable waters under the author-
ity of congress. If the right thus to protect improvements to navi-
gation already made, and improvements in the course of being made,
under appropriations by congress, for that purpose, is accorded to the
United States, it is difficult to perceive why a similar right does not
exist, preparatory to and in contemplation of such improvements,
to restrain acts, the continuance of which would render the objects
to be accomplished by the appropriation less effective or of no avail.
It remains to be considered whether, under the allegations of the

bill and the evidence introduced on behalf of the respective parties,
an injunction should issue as prayed for. The operation of the mine

• of this defendant corporation was enjoined by a decree of this court
in 1884, in the suit of Woodruff v. Mining Co., Fed. Rep. 753, and
that injunction still remains in force. In the decree an intimation
was made that if, in the future, the defendant corporation should
show to the court that it had constructed impounding reservoirs
which wpuld successfully impound its mining debris, the decree
might be modified so as to permit the operation of the mine. The
defendant since that decree, and before the commencement of this
suit, had established and was using the system of impounding
works referred to in its answer to the bill. The question of fact
now to be determined is whether or not, with the use and operation
of the impounding works, mining debris escapes from the defendant's
mine into the navigable waters of the Yuba, the Feather, or the Sac-
ramento, so as to tend to impair or injure the navigability of those
streams. It becomes necessary, therefore, to carefully consider the con-
struction and operation of the impounding device. At the time of the
injunction in 1884 the North Bloomfield Mining Company, by the use of
its monitors and its system of placer mining, had made an excavation
-on its grounds, which was in length nearly a mile, in width from 500 to
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IjQt)P mdepth varying, from lGO to 400 ,',rhere was no con-
!!ltream of watel' .running through this ex;cayation, an,d there

natpral outlet to the same. ,The debris from the
discharged through l;t shaft. whiph was sunk through

soliq ro(}knear of the excavation. This shaft was 80 feet
iRtbe perpendicular, and connected with a tunnel cut also through
thell1Qlip ,rock, a .distance of nearly half a mile, and opening into

canyon, which lies considerably below the level of the ex·
The total cost of the tunnel and shaft were in the neigh-

borhG()d of ·half a million dollars. The impounding works were con-
struc;ted, by. utilizing the excavation, the shaft, and the tunneL
The impounding area i!!l divided by a dam into two impounding basins,
each of about 20 acres in extent, wltich may be called the old and the
newbasillSl. The surface of the old basin lies at an altitude of
about:tOOfE,let,aboye .that of the new. The mining operations are all

the upper end of the excavation.
The llliniJlgis doneuPQn two levels or benches, one at an elevation

of abOli1tlQOfeet above 14e other. The debris from the upper mining
level is c,lU'llie,d on that level to the old impounding basin. The debris
from the lower, mining level is intended to be impounded in the new
basin. •Near ,the lower end of the old basin an inclined shaft has been

to cOllnect with the tunnel, a;nq its use is to allow the escape of
water ,aftel' all material likely to injure navigation shall have been

basin. A similar ont,let is made in the new impound·
i;ng And both these cribbed up, from the bottom, so
that ;o,tl;rl;q. sheet of water from the surface, only, can escape. The
operation ,of. the old ,been tested,and a considerable
amount ofdepl,'ja has beeJ,). within it. The dam which sepa·
rates iscoJ;lstructed across the excavation, and prevents,
the dehl'l!!l ,fromrunnip,g. back from the old basin into the new basin
and the lower.levels of the mine. The operation of impounding has
beeuconducted in the following J[lanner: The debris fuom the min-
ing on the upper bench,consisting of gravel, sand, and comminuted
clay, together with sufficient water· to carry the same, has been con·
ducted by a sluice, with a tolerably swift current, down to the upper
edge of the old impounding reservoir, and there discharged into the
pond Ol' bLke. It has been found that the heavy material is depos-
ited first; .the lighter sand and gravel are carried somewhat further, and
when the current strikes the body of water in the pond nearly all the
remaining material carried by the water is deposit{ld, forming a
benchacroi;!S the upper end of the depositing pool, which presents an
almost perpendicular wall from the surface to the bottom. The wa-
ter, on striking the pool;is diffused through it, and its current appar-
entlyiceases. It has the effect to raise the water in the pool, and
to cause a. constant outponr from its surface over the edges of the
lower crib.
There are three objections urged against the operation of this im-

pounding reservoir: First, that it does not successfully remove from
the water the.material is carried in suspense, and that the water
which escapes by the cribs takes,with it material which becomes
deposited in the lower streams, and injuriously affects the naviga-
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bility of the same'; second, that the dam across the excavation is not
of durable material, and is liable to break; third, that the cribs are
liable to break or decay, and the impounding material may thus es-
cape into the streams below.
Upon the first of these objections the evidence, although volumi·

nous, is not to any considerable extent conflicting. The water that
escapes through the cribs is discolored with very fine particles of com-
minuted clay, which are held in suspense. It is impossible that water
that has once fairly come to rest in the pool, and has then been drawn
off from the surface through the cribs, should carry with it any sand, or
anything other than the lightest material. The evidence goes to prove
that the fine clay held in suspense in the water, and which causes its
discoloration, is of specific gravity very little greater than water, and
that it will remain in suspense so long as the water moves with the
velocity of a mile in two hours. The evidence further shows that this
material is carried in a state of suspense through the Yuba, the
.Feather, and the Sacramento rivers, and into the ocean. It does not
appear that at any point on those streams the water comes to rest,
or the clay which it carries is deposited in an appreciable quantity.
Mer taking'into consideration all of the evidence, I am convinced
that the water which conducts the mining debris shall have once

to rest, so as to deposit all the sand and heavier material that is
carried in suspense, leaving only the light, flocculent particles of clay
which give it its color, no material will be subsequently deposited
from it, unless· it is brought to rest and so remains for a period
longer tlian it has remained at rest in the impounding pool.
Second, is there danger to be apprehended from insufficiency of

the dam which separates the old from the new impounding basin?
The dam is constructed of brush and small trees carefully laid, so that
the butts form the outer wall. It is made by layers, as the pool fills
up, and as the deposited debris requires it. The interstices between
the layers of brush are filled in with the gravel, sand, and clay depos-
ited from the flume. The dam, as it now stands, presents a wall nearly
100 feet high, which seems to be a compact, solid mass of gravel,
sand, and clay, with the brush interwoven so as to hold it in place. If
there were great pressure· upon this dam, if it were a dam across a
torrential stream, if its breaking or carrying away would discharge
into the streams below the debris that has accumulated, it would ap-
pear to be clearly insufficient for the purpose intended; but the evi-
dence, together with a personal inspection of the dam, convinces me
that there is no great pressure upon the dam. The heavy material
deposited has not only accumulated about the dam, but for a con-
siderable distance below, and the mass appears to be now in the
process of recementation and solidifying, which already, to a consider-
able extent, has restored it to the condition of the material in the
surrounding hills. If this dam should break it is difficult to see
where injury could result, for the impounded material, if it moved at
at all, could only escape into the new impounding reservoir. It is
plain that there is no danger from winter torrents. The mine is
not iuthe bed.of a mountain stream. The amount of water which

into tbis eXcavation is small, and even in· a winter
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tolTent it must either all escape by the cribs, or simply accumulate
and form a lake within the walls of the excavation.
It remains to be considered whether there is danger to the naviga-

bility of the streams from the breaking, decaying, or destruction of
cribs. The cribs are built of logs about a foot in diameter, notched
at the corners, and laid in log-eabin style, lined within with heavy
planks, tightly nailed,and covered on the outside with planks in a
similar manner, so that the opening within, in the clear, is about
three or four feet square. It is claimed by the defendant that this
material. will not decay so long as it is kept moist by the surround-
ing mass. I do not think that'that contention is well established by
the evidence. The cribs in time will decay, but they will last for
many· years, and they will doubtless considerably outlast the use of
these pools for impounding reservoirs. After the pools shall have
beenftlled up with mining debris, and these cribs shall no longer
be the 'outlet of the water of the mine, I do not perceive any harm
that can come from their decaying. By that time the impounded.
material must have become, to a large degree, compact and so-
lidified, .so that the caving in of any considerable portion of it need
not be expected; and, if it should cave in, it is plain to my mind
that the result would be simply to choke up the shaft, and perma-
nently close ·the same. This view is supported by the history of the
use of the shaft heretofore. It is proven that the sudden discharg(l
into the shaft and tunnel of a greater amount of debris than the
water could carry away has resulted in a choking up of the outlet,
and that the mass of material and water above has simply served,
by its pressure, to increase the difficulty of removing the material and
reopening· the shaft. In short, the danger to be apprehended from
the operation of the North Bloomfield mine, with its impounding
reservoirs, as constructed and used and intended to be used, is so reo
mote and improbable that the court is not justified in enjoining the
use of the property, and thereby interdicting a valuable industry.
In arriving at this oonclusion I am not unmindful of the great

damage to navigation that has heretofore resulted from the deposit
of inining debris in these streams, no!.' of the important interests
that are involved, but I am convinced that in the case of
this particular mine the contingency has arisen which was con-
templatedin the decision of this court in the Mining Debris Case,
in providing that the decree might thereafter be modified upon a
showing to the court that a plan to obviate the injuries had been
successfully·executed.
The injunction will be denied.

UNITED STATES v. LAWRENCE et oJ.
(Circuit Court. N. D. California. October 0, 1892.)

(No. 10.738.)
N.VIGABLE WATERS-OBSTRUCTIONS-HYDRAUI,IC MINING-INJUNCTION.

An injunction wlll be granted, at the suit of the United States, to re-
strain hydraulic mlniI)g operations, when it appears that the dam con·


