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‘what interpretation the land department has given to this act. 1
think it might be limited to settlers upon these lands at the date of
the passage of the act. But the determination of this point is not at
all necessary in this case. Whatever interpretation might be put
upon it, the lands still remain subjeet to the provisions of the stat-
ute of June 5, 1872, and any portion of the same was subject to be
sold at $1.25 per acre, and the proceeds devoted to this special fund.
It might be that none of these lands would be taken under the home-
stead act. Until they should be so taken, that statute of June 6th
covered and appropriated them. The fact of taking any portion of
said lands as a homestead would not certainly have the effect of re-
storing the same to the same condition as the mass of the public do-
main. In the case of Turner v. Missionary Union, 56 McLean, 344, it
was held that the devoting of lands to be sold for the benefit of cer-
tain Indians—that is, the proceeds of the sale were to be given to
them—was an appropriation of such lands, and withdrew them from
_general location and pre-emption rights.

I find, after some consideration of this matter, that the land upon
which defendant made his settlement, and which is in dispute herein,
with others, was appropriated by an act of congress to another pur-
pose than that of building, or aiding in building, plaintiff’s road;
that congress, under the terms of the grant to plaintiff, had the right
to do this, and violated no contract with plaintiff by so doing; that
this appropriation to the special purpose named existed when the
definite route of said road was fixed, and a plat thereof filed with
the commissioner of the general land office, and hence did not pass to
plaintiff, and it had no title to the same at the commencement: of this
action. This conclusion, with the one that the lands were not public
lands at the date of the grant to plaintiff, and hence did not, for
that reason, pass to plaintiff, warrants me in finding for defendant.
I therefore order that judgment be entered against plaintiff and for
defendant; that he is entitled to the possession of the premises de-
seribed in his answer; and for his costs in this action expended.

et

ONITED STATES v. FOX et al
(District Court, E. D. Pennsylvania. January 13, 1893.)

No. 3.

1. CusToMs DUTIES—ENTRY AND APPRAISEMENT—RELIQUIDATION.

The general rule that upon the re-examination and reliquidation of duties
the packages of goods must themselves be present, does not apply in the
case of lenses for optical insiruments, when there is no question as to their
value, and it appears that a single specimen is a perfect representation
of the whole importation.

2, SAME—IDENTITY OF SAMPLES.

In an action by the government to recover duties from the importer,
which action is bascd on a reliquidation, the fact that the appraiser who
made the re-examination cannot at the trial identify particular samples
as belonging to particular invoices is immaterial when the goods consist

. of lenses for optical instruments, which are exactly alike in all the in-
voices, and the testimony further shows that at the time of making the re-
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‘&xg;liﬂnation the appralser had each sample marked as from the particular
nvoloe.
8. BAME—RELIQUIDATION. ‘

The fact that duties pald under protest have been refunded upon a re-
classification will not prevent the government from recovering under a
second reliquidation, whereby the original duties were restored, if the suit
is brought before the expiration of one year from the entry of the goods.

4. SAME~LIMITATION—RUNNING OF THE STATUTE,

When duties paid under protest are refunded according to a second
classification, the office of the protest is then fulfilled, and it cannot there-
after operate to extend the period within which the government may
make a third reliquidation of the duties.

At Law. Action by the United States against Samuel L. Fox and
Edward B. Fox, trading as James W. Queen & Co., to recover customs
duties. Heard on motion for new trial. . Motion granted.

From July to November, 1889, the defendants imported into the port of
Philadelphia certain small plates of glass of various shapes, with their faces
polished, but with thelr edges rough, these plates of glass being fitted for use
48 lenges in optical instruments, when their edges should be cut to fit them to
ihe instruments. These goods were entered as manufactures of glass. They
were examined by the appraiser, who reported them to be manufactures of
glass of a certain value, and subject to a duty of 45 per cent. This duty was
duly. paid, but in each case there was a protest by the iraporter, claiming that
the articles were glass disks, unwrought, for use in the manufacture of op-
tical instruments, and therefore within paragraph 708 of the free list. Pend-
ing these protests, on October 8, 1889, a suit brought by the present defend-
ants was tried in the United States circuit court at Philadelphia, which in-
volved, among other matters, a question of duty upon similar articles. The
charge of the court was to the effect that the articles were manufactures of
glass, and were dutiable as such. The case was not appealed, as the princi-
pal matters involved were articles of another description, as to which a similar
question was pending in another case in the supreme court of the United
States, and nothing further was done pending the decision of that question.
A short time prior to the trial of this case at Philadelphia, a case had been
tried in the circuit court at New York, which also involved the rate of duty
upon certain glass plates. At the trial in Philadelphia, it was claimed that
this decision In New York applied to the articles in suit at Philadelphia, but
the court distinguished the two cases, and refused so to rule.

On December 13, 1889, W. Reed Williams, who was also an importer
at Philadelphia of similar goods, and who had protests pending, applied to
the secretary of the treasury, claiming that the New York decision covered
the invoices at Philadelphia, and asking the secretary to investigate the mat-
ter, and to order a refund of the duties collected on said merchandise at Phila-
delphia. In pursuance of this request, the secretary of the treasury asked the
collector at Philadelphia for a report, and the matter was referred to the ap-
praiser at Philadelphia for a report upon all the entries of said merchandise.
He reported that all the goods were covered by the New York decision, and
upon his report refunds were ordered in all the cases. The present defend-
ants had nothing to do with the application of W. Reed Williams, or with the
investigation and order which followed. They, however, received under this
order the refunds made by the direction of the secretary of the treasury.
After the date of the report of the appraiser upon this question of refunds,
viz. from December 23, 1889, dcwn to September 29, 1890, the defendants
made a number of importatiins of the same merchandise, which they entered
as glass disks, unwrought. These were duly examined by the appraiser, and
returned 4s glass disks, unwrought, free of duty, and a liquidation was made
by the collector accordingly. ‘

In Novetfiber, 1890, the collector, in the belief that a mistake had heen made
in holding these goods to be within the decision of the New York case, re-
liquidated all the entries, including those in which the money had been re-
funded and those where the goods had been passed free of duty. In the for-



UNITED STATES v. FOX. 533

mer class of cases he restored the original duty; in the latter class of cases
he liquidated a duty of 45 per cent., as manufactures of glass. In both cases,
before liquidating, he sent the invoices and entries to the appraiser, who
made a new return that the goods were manufactures of glass, dutiable at 45
per cent., and were valued at the amount stated in the invoices, and upon this
return the collector based his liquidation. In the case of three of the entries
in which the money had been refunded the last liquidation was made more
than a year after the original entry. At the time of this last liquidation all
the goods, including the examination packages, had been delivered to the
importer, and had passed into consumption. The appraiser and collector,
however, were in possession of samples of this kind of goods which they con-
sidered sufficient to enable them: to judge of the goods, but which they could ~
not identify as coming from the particular invoices or examination packages
thereof. The testimony of the examiner on this point was as follows:

“By the Court: Question. Had you the lenses before you at that time?
Answer. I had samples; a sufficient number of samples. By the District At-
torney: Q. At the time that you had those invoices before you the second
time, or at any time after the original appraisement, state whether or not
you had before you a line of samples which was sufficient to enable you to
correctly describe the character of the goods to the collector. A. I had. Q.
What did you have before you? A. I had a sufficient line of samples. By the
Court: Q. What lhsd you? What quantity of these glasses had you? A.
Quite a number. Many of thery are present here. Q. Of this same invoice,
not of some others? A. I had some of this invoice and some of others. Q.
Were the original samples still in the office? A. Some of them were. Q. And
you had those before you? A. Yes, sirr We have some of them there yet.
By the District Attorney: Q. State what is the practice of your office with
reference to taking samples of such importations as these at the time the in-
voice and examination packages are before you. A. We take a sufficient num-
ber of samples, so that in the event of any question arising we can refer to
the samples. That is an every-day occurrence. Q. At the time you made the
second report, you had those samples before you? A. I had. * * * By Mr.
Prichard: Q. You had before you certain samples which came from various
Queen invoices,—samples which, in your judgment, were quite sufficient to de-
termine the value of the goods, and which ought to fairly represent them?
A. Yes. Q. You did not have a sample there of this particular invoice in suit?
A. No, sir; I cannot say that I had. Q. But you had various samples, which
represented generally a line of goods throughout this involce? A. I had sufii-
cient quantity to answer my purposes. Q. Have vou got those samples here
which you can identify as being from any invoice in this case? A. I had some
samples here, and I had them marked, each one wrapped in separate paper.
and marked representing the number of entry or steamer, but those papers
were taken off. Possibly it was not understood about them. They have be-
come somewhat mixed up now. When I brought them here originally I had
each one marked, so that I could apply it to each individual invoice. Q. Can
you tell me, in these twenty-odd invoices, about how many samples you had
which you identified as coming from the particular invoices in suit? A. They
may not have been all frem this importation, but they represent the goods.
Q. 1 only want to understand how many samples, in point of fact, that you
could identify as coming from these particular invoices. A. That I could not
do. Q. Could you give us any idea? A. I could not do that. They are all of
them of one character. To pick out one of these samples, and say it belonged
to this identical invoice, I could not do. Q. You were able to do that once be-
cause you had them put up in papers? A. I was. I kept a memorandum of
the numbers. I wrapped the samples up in papers, and put labels on them,
by which I could identify them. Q. You did not, in point of fact, at the time
of your second return, have the examination packages or the goods before
you? A. Not the original goods. Q. I mean other than the samples? A. Not
other than the samples. Q. Did you go to the store of the importer, and en-
deavor to find the goods? A. I did in some cases; probably not in this identic-
al case. Q. I mean as to this particular invoice. I do not mecan what your
custom is. I mean at the time of the second liquidation in November, 1890.
A. 1 do not remember whether it was necessary at that time to go to him for'
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pamplés, I:think possibly we'had a sufficient number. We had the identical
sampled ‘at: that time. I might say that some of the samples were gent to the
department ‘at Washington, some were sent to New York, and were sent to
different: places, and I think mme were sent to the collector They became
scattered.”

Agadnst this final hquldatlon the defendants protested not only
upon the ground that the articles were glass disks, unwrought, and
entitled to free entry, but also upon the ground that the return was
made by the appraiser without any inspection of the goods, or of

-the portion thereof required by law. There was no evidence of

fraud in the case, nor of :any mistake, excepting the error of judg-
ment, if it was an error, made by the appraiser, and which, so far
a8 the evidence dlsclosed, was not occasioned by any actlon of the
defendants; nor was there any evidence of concealment as to the
character of ‘the goods, it appearing that the mistake, if it was such,
was made with full knowledge of the facts.

" At the conclusion of the evidence a verdict was taken for the de-
fendants under the following written stipulation:

“It is agreed that, in order that the questipns of law may be discussed in
the above case, a verdict shall be.taken for the defendants, and a motion for
a ncw trial made by plaintiff, and, if a new trial is ordered by the court, the
case shall be submitted upon the stenographic report of the evidence already
taken, without new evidence on. either side, and a verdict rendered in ac-
cordance with the instructions of the court as to the law upon such evidence.
It is further agieed that the reasons for a new trial shall include all objec-
tions and exceptions tuken during. the trial, as well as the points submitted
Ly -either side. Both parties reserve the right to take & writ of error of ap-
peal from the decision of the court.”

Ellery P, Ingham, for the United States.
Frank P Prichard, for defenda,nts y

BU TLER Distrlct Judge. The annexed statement of facts, and of
testimony respectlng samples retained by the customs oﬁicers, fur-
nished by the defendant, is substantially correct, and is adopted for
the purposes of this motion. .

- The defendant’s position, that the final liquidations, on which the
suit is based, were made too late and are invalid, because the pack-
ages taken for inspection had then been returned to the importer,
cannot be sustained, under the circumstances shown. There is no
room for doubt respecting the general rule applicable to this sub-
jeet. It is true that the government can only collect duties in the
manner prescribed by statute. While the liability of the importer
is personal, it is imperfect until the amount due is ascertained ac-
cording to the methods thus provided; and no recovery can be had
until this is done. There must be inspection of designated pack-
ages, to ascertain the value and description of the merchandlse, and
a liquidation made accordingly, Where the merchandise is subject
to an ad valorem duty the appraisement is important, as it forms
the basis of liquidation. Where it is subject to a specific duty, ac
cording to description and elassification, it is not so material. In
the former case the iraporter is entitled to -a rehearing and appraise-
ment before a special tribunal. In the latter he is not, as the ap-

‘praisement’ does not affect -him. ‘While the statute provides for re:
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examination and reliquidation, it is silent respecting the prescnce
of package when this is dome. It is well setitled, however, that
they must generally be present. ‘The question has repeatedly been
before the courts, and the ruling upon it has been uniform. The
government itself has finally adopted this view, as is shown in the
“Synopsis of Decisions” of the treasury department, No. 4,588, cited
in the defendant’s brief. Where the appraisement is the basis of
liquidation, as where the duties are ad valorem, and the importer is
entitled to an appeal, or where the merchandise is such that it may
possibly not be uniform in character throughout the packages, or
may be of a doubtful or uncertain description, as in the cases of
wool, hair, and a variety of other articles, the presence of the pack-
ages cannot be dispensed with; and the courts therefore hold that
the authority to re-examine and reclassify in such cases, carries the
requirement that they shall be present. It is on this ground, and on
this alone, that the general rule referred to rests. I do not think
it is applicable to cases such as that before us, where the merchan-
dise throughout the packages is necessarily uniform in character,—
about the description of which there is no room whatever for ques-
tion, and none is suggested, where therefore a single sample is as safe
a guide as the entire package. Here the merchandise consisted of
“lenses,” a well-.known manufacture of glass, being small plates
formed into proper shape and prepared for use in spectacle cases.
One of them is precisely like all others, except as to small and un-
important differencés in size. - The testimony fully warrants a con-
clusion that samples from the packages of each importation were re-
tained, and present when the re-examinations were made. If the
entire packages had been present they would have afforded no ad-
ditional aid. As before suggested, no question of value was involved,
nor was there any dispute about the proper description. They were
admitted to be “lenses,” and were ascertained so to be by the ap-
praiser, on his original examination. He did not then describe them
as such, only because hig superior directed otherwige. The final ex-
amination was simply te correct this misdeseription, about which
there was no controversy, nor room for controversy. To hold that
the packages must be present in such a case (in the absence of stat-
utory requirement) would clearly seemn to be carrying the rule be-
yond the reason on which it is founded; and it would furthermore
result in serious disadvantage to importers, by the unnecessary re-
tention of thieir merchandise.

I do not regard it as important that the appraiser, Mr. Icholtz, was
unable to point out on the trial which of the samples were from one
importation and which from another,—mno question being raised
about the description of the merchandise. When taken they were
wrapped in paper and marked, and when the re-examination was
made were thus distinguishable. Since the wrappers have been re-
moved here they are so exactly alike that one cannot be known from
another. Each is an accurate sample of the several importations.

As respects the importations which were originally classified as
glass wrenght, on which duties were paid accordingly, under pro-
test, and the amount subsequently returned, under a second classifica-
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' tion, and were again and finally classified as glass wrought, I do not

think the return of the money stands in the way of recovering on the
final liguidation. The return of ‘the money was simply a mistake.
It left the government and the importer just where they would have
stood if the original classification had been as the second was. The
right to further examination and classification remained. This right
terminated, however, at the end of the year after entering the goods.
As respects three of the importations the right was not exercised
within this period, and the classification and liquidation came too
late. - Fraud, or the pendency of a protest which tends to retard the
proceeding, extends the time.. Here, however, there was no room for
a suggestion of fraud; and the protest filed to the original liquida-
tion términated immediately on the second being made. Its office
was -performed and it ceased .to operate. It did not, therefore,
afford any excuse for the:postponement of the final liquidation, on
which reeovery is. now sought. i
For the reasons stated a new trial must be granted.

UNITED STATES v. YBANEZ. .
~ (Circuit Court, W. D. Texas. November Term, 1892))

1. NeurBALITY LAWS—MILITARY EXPEDITION—NUMBERS.

Under Rev. St. § 5286, the military character of an expedition against a
nation at peace with the United States may be determined by the designa-
‘tion of officers or leaders, the organization of men in regiments or com-
panies or otherwise, and the purchase of military stores; but no particular
number, of men is necessary to complete the crime, nor is it necessary that
such an éxpedition should actually set out, for the crime-is completed by
the mere organization, or any other step in the inception thereof.

2. 8AME—CIRCUMSTANTIAL EVIDENCE.

‘When the prosecution relies. in part upon circumstantial evidence, the
facts proved must all be copsistent with, and point to, guilt, only, and must
be inconsistent with iunocence.

8. SAMr—TESTIMONY OF ACCOMPLICES.

An accomplice is a competent witness for the prosecution, but his testi-
mony should be received with caution by the jury, and not regarded unless
corroborated in some material part hy unimpeachable evidence, but it i3
not necessary that he be corroborated as to all material points; and a per-
son whe is forced to join in such an expedition against his will is not an ac-
complice, within the rule.

4. CREDIBILITY OF WITNESSE:,

Where testimony is conflicting, the jury should consider, in determining
what weight to attach to the testimony of witnesses, thelr means of in-
formation, their manner in testifying, the consistency of their testimony,
and the Interest they have in the result of the suit.

Indictment against Carmen Ybanez for violation of the neutrality

laws by setting on foot a military expedition against the republic of
Mexico. Verdict, “Guilty,” and sentence of three years in the peni-

tentiary.

A. J. Evans, for the United States.
"W. C. qu,-for defendant,

MAXEY, District Judge, (charging jury.) The indictment contains
two counts. In the first count it is charged that the said Carmen



