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gagee of the property of the Ross Park Railway Company. His
rights and title are not merged in the rights and title of the corpora-
tion. Though he has but a lien, that lien is his property, and a suit
to protect it from injury by trespass involvés a direct controversy be-
tween him and the trespasser. -

On the complainant’s side, the argument consists mainly of sug-
gestions of difficulties and obstacles which may prevent a recovery of
compensation for the destruetion of his security in an action at law.
The difficulties and obstacles, however, are not shown by averments
in the bill to which the demurrer has reference. An amended bill
having heen presented to me, and the application for an injunction
pendente lite being renewed pursuant to leave granted, I am of the
opinion that it now appears that irreparable injury to the complain-
ant is threatened. The amended bill shows that the railway com-
pany is insolvent; that it will be nnable to repair the damage which
will be done by constructing the sewer as proposed, or to again put
its railway in operation; that the mortgaged property will not be of
sufficient value, in the condition in which it will be left after the
posts, wires, and tracks shall have been displaced, as proposed in the
prosecution of the work of constructing said sewer, to produce,
upon a sale thereof, more than a small fraction of the plaintiff’s
debt; that the threatened injury to his security will render his
bonds unmarketable, and worthless as negotiable paper; that the
city of Spokane is now in debt to an amount exceeding $1,700,000,
and, by reason of constitutional and statutory limitations upon its
powers to levy taxes, collect revenue, and incur debts, a judgment
against it for the amount of the damages which the complainant
will sustain by reason of the acts threatened will not be collectible.
These new averments show that the complainant has no plain, ade-
quate, and complete remedy at law. In my opinion, the amended bill
must be answered, and the present application for an injunction
maust be granted.

HOGAN v. NORTHERN PAC. R. CO.
(Circuit Court, D. Montana. November 28, 1892.)

MASTER AND SERVANT —NEGLIGENCE —PERSONAL INJURIES—ScOPE OF EMPLOY-
MENT.

A railroad employe of mature years and long experience, who is injured
while coupling cars in obedience to the orders of his immediate superior,
cnmmot recover merely because that duty is outside the scope of his em-
ployment, when he makes no objection to performing it, and there is no
threat of dismissal in case of refusal. Miller v. Railroad Co., 17 Fed.
Rep. 67, distinguished. Jones v. Railway Co., 14 N. W. Rep. 551, 49 Mich.
579, disapproved.

At Law. Action by Thomas Hogan against the Northern Pacific
Railroad Company for damages for injuries sustained while coupling
cars, which was outside the scope of his employment by defendant.
On motion to instruct the jury to find for defendant. Granted.

Elert D. Weed, for plaintiff.
W. E. Cullen and Sydney Fox, for defendant.
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- KNOWLES, District Judge, (ordlly) In considering the motion
presented by ‘the defendant asking ‘the court to instruct the jury to
find a verdict for the defendant, I have considered most of the author-
ities presented by both plaintiff and defendant in the argument of the
motion. In the case of Miller v. Railroad Co., 17 Fed. Rep. 67, the
plaintiff was an employe of the company. By ‘order of the company,
he was to be transported from the coal mine to a station on the rail-
road. - Acpush car was used as a means of transportation. The plain-
tiff 'went upon the same for the purpose of being so transported. It
was cldimed that the car, having no brakes, was dangerous, and it was
extrahazardous to ride on the same; that, therefore, Miller, the
Pplaintiff, :should not have entered upon the same for that purpose;
and that he was guilty of contributory neghgence in g0 doing. The
court left this question to the jury, and in his instructions he charwed
it as to the duty of the master towards the'servant, and said:

“If the master or other servant, standing towards the servant injured in
the relitlon of superior or vice principal, orders the latter into a situation of
greater danger than the ordinary course of his duty, which he would have in-

curred, and he obeys, and is thereby injured, the master is liable, unless the
danger is so apparent that to obey would be an act of recklessness.”

This langnage must be considered in connection with the facts in
that case. The instructions cover a case coming under the rule that
the master must furnish the servant a safe place to work, and give
him suitable machinery, etc.; and, where he is to be transported, safe
means of transportation, and does not apply to a case like this at all.

In the case of Gilmore v. Railroad Co., 18 Fed. Rep. 866, the plain-
tiff was hurt by an explosion of giant powder, being thawed before an
open fire. This was held to be a neghgent way of thawing such pow-
der., Gilmore was ordered to assist in doing it by the boss of the
gang, Cortin. The court, in its opinion, says: “The plaintiff is com-
paratively an unskilled 'man, from the humbler walks of life, and ap-
pears to have been altogether ignorant of the dangers incident to
thawing giant powder in this manner.” The principal question con-
sidered was as to whether the boss of the gang was what was termed
a “vice prinecipal,” which placed him in the position of master. Con-
sidering this question, there are some expressions indulged in by the
court which favor the position of the plaintiff, but they should be con-
sidered with reference to the facts of the case, and not as applicable
to.other cases. In considering these remarks favorable to the plain-
tiff, the fact that Gilmore was an unskilled man, unacquainted with
the danger incident to the thawing out of powder, should be consid-
ered. He was ordered to perform a duty which was extrahazardous,
and the danger which he incurred was unknown to him, and it ap-
pears it was known to the boss of the gang, and that he did not no-
tify Gilmore of the danger incurred in so thawing out such powder.

In the case of Railway Co. v, Bayfield, 37 Mich. 205, we find
that the person injured was one Williams, a lad of 17. The court
says: “As bearing upon the question of hablhty, speclal stress was
placed by plaintiff on the youth, weakness, and inexperience of
Wiliams,” who was killed; and, after discussing other questions,
the court comes to the question presented im this case, and says:
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“This principle (being one stated before) may be applicable even
where the risks are appavent, and fully open to observation, pro-
vided the servant, from his youth and inexperience, or other cause,
is incapable of fully understanding and appreciating them.” And
again: “Now, in this case, the servant was inexperienced,” ete., “and,
although the extra risk was apparent from this cause, the risk was
not upon his shoulders.” The decision in this case should also be
congsidered in reference to the facts that were presented. An inex-
perienced youth, unacquainted fully with the danger he incurred, was
ordered to perform a duty by a master who fully understood the risks
the servant was taking.

The case of Jones v. Railroad Co., 49 Mich. 579, 14 N. W. Rep. 551,
appears to be based upon the case of Railroad Co. v. Bayfield, but the
facts in the two cases are different. This case does seem to support
the contention of the plaintiff in this case. Cooley, J., did not-fully
agree with the opinion of the court expressed therein, and said he
did not think that the facts showed that the plaintiff was wrong-
fully sent on the duty in the performance of which he was injured.
In that case the plaintiff was hired as a passenger brakeman, and
was required to do some switching and coupling of cars. This was
a duty, under his contract of employment, he was not required to
do. The case is not fully reasoned out, and, in my judgment, is not
sustained by the decision cited as supporting it, or the authorities
generally. There is one thing to be noticed concerning the same,
and that is, there is nothing to show that the plaintiff in that case
knew the business of coupling cars, or had any knowledge of the
dangers incident to it. The case is reviewed in Leary v. Railroad
Co., 189 Mars. 586, 2 N. E. Rep. 115. Judge Devens says that the
plaintiff was injured on account of his inexperience, and that that
decision was based upon that fact. It is evident that that distin-
guished jurist in the last case mentioned does not fully sustain the
views therein expressed, and I think the case in 139 Mass. and 2 N.E.
Rep. may be considered as a direct authority opposed to that case.

The case of Cole v. Railway Co., 71 Wis. 114, 37 N. W. Rep. 84,
is one certainly opposed to the general doctrine expressed in the
case of Jones v. Railroad Co., supra. That case is almost on all fours
with the case at bar. The plaintiff in that case was a foreman in
charge of a gang of men engaged in bridge work. He was requested
by a superior to do certain switching and yard work at Fond du
Lac, Wis. He was injured by his glove catching, and his hand per-
manently injured. After a review of many cases, among them Jones
v. Railroad Co., the court says:

“All we decided in this case is that, when an employe of mature years, and
of ordinary intelligence and experience, is directed to do a temporary work
outside of the business he is engaged to do, and consents to do said work
without objection, on account of want of knowledge, skill, or experience in

doing said work, negligence of the employer cannot be predicated upon that
state of facts.”

This view is sustained by many authorities. Some of them will
be found collected in a note No. 5, commencing on page 859, 14 Amer.
& Eng. Ene. Law. Inregard to the opinion referred to as having been
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rendered by Judge Deady, (Gilmore v. Railway Co., 18 Fed. Rep.
866, on page 870,) I will say that if Judge Deady meant {as I doubt,)
to express the opinion that when ah employe was ordered to do work
outsidé of his employment, and was injured, the company was liable,
from that very fact I do not think his view of the law is sustained
by modern authorities.

In this case the plaintiff had been in the employ of different rail-
road companies for nearly 12 years. He was a man of mature years.
He was acquainted with the dangers incident to the coupling of cars.
He had at times, when: necessity demanded, performed such work.,
When ordered to perform that work, which, under the evidence,
was undoubtedly outside of his ordinary employment, he made no ob-
jections, but says that he performed the duty under the fear that, if
he refused to-do it, he would be discharged by his immediate superior,
the voad master, It does not appear that he made any objections
to the performance of this duty, or that the road master made any
threats to discharge him unless he performed it. The plaintiff, with
other employes of the company, was engaged in clearing a wreck of a
train, of railroad cars from the track of the defendant. There were no
brakemen present whose: duty it was to perform the work performed
by plaintiff. .. When ordered to bring up the derrick car, he im-
mediately started to:perform the duty. In order to bring up the
derrick car it was necessary for him 'to act as coupler in connecting
the tender -to the same, and he was injured in so doing. He stated
at the time that no one was in fault but himself. The question
here presented is one that does not apply to the railroad company
only.- If a merchant who had suddenly been called upon to attend
to -some unexpected business, should order his bookkeeper or one of
his clerks to drive a horse and buggy, in which was his wife, to his
residence, and the horse should run away, and the employe should be
injured, I hardly think that he should be entitled to damages if the
master was without fault, merely because he was performing a serv-
ice for which he was not employed. And I might enumerate many
other incidents of the same kind.

Wood on Master & Servant, § 89, lays down the rule that there
are services that an employe may be.required to perform that are out-
side of his contract of employment, which will not break that contract.
I have no doubt that many employes of a railroad company, in times
of emergency, are called 'upon to perform many acts which are out-
side of their regular employment. The engineers and firemen work
in clearing away wrecks, and in helping to put cars upon the track,
and, where this work is done without objection, and a party so en-
gaged is injured, without any actual negligence on the part of the
company, I do not think the company should be liable. The motion
to instruct the jury to ﬁnd a verdict for the defendant is sustained.
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NORTHERN PAC. R. CO. v, HINCHMAN et al,
(Circuit Court, D. Montana. November 14, 1892,)

1, PuBLI¢c LANDS-—RAILROAD GRANTS—LANDS EXCEPTED——“PUBLIC Laxps” Dz-
FINED.

The lands in the Bitter Root valley above the Lo Lo Fork were not
“public lands,” such as could pass to the Northern Pacific Railroad by the
grant expressed in the act of July 2, 1864, § 3, as of that date; for by the
treaty of 1855 with the Flathead Indians it was provided that these lands

- should be surveyed and examined, and if, in the judgment of the president,
they proved to be better adapted to the wants of the Flathead tribe than
the general reservation therein provided, then such portions as were neces-
sary should he set apart as a separate reservation for the tribe, and that
they should nct be open te settlement until the decision of the president
was made known; and such decision was not made known umtil 1871,
when the president decided not to make the lands a reservation.

2. BAME—PRIOR APPROPRIATION,

By the act of June 5, 1872, (17 St. at Large, 226,) these lands were ex-
cluded from the operation of the general pre-emption and homestead laws.
Certain rights of pre-emption, without cost, were given to Indians actual-
ly occupying and cultivating any portion thereof. Special provisions
were made as to the manner of selling the remainder to settlers, and a
special account was directed to be kept of the proceeds, a portion of which
was to be set aside and expended by the president for the benefit of tho
Indians. Held, that by this act these lands were reserved for a special
purpose, so that they did not pass to the Northern Pacific Raillroad Com-
pany on the subsequent filing of its plat of definite location, although they
were within the limits of the grant.

8. SamE.

This reservation by congress of the land in question was not in violation
of any contract rights acquired by the railroad company under the grant.
for the grant only attached, on the definite location of the road, to lands
to which the United States had “full title, not reserved, sold, granted or
otherwise . appropriated.”

4, SAME—WITHDRAWAL FROM SALE, ETC,

Section 6 of the granting act, which directs the president to cause the
lands to be surveyed for 40 miles in width, on both sides of the entire
line, “after the general route shall be fixed,” and declares that the odd
sections granted shall not be liable to ‘“sale or entry or pre-emption be-
fore or after they are surveyed, except by said company, as provided by
this act,” did not operate to reserve or withdraw such lands from sale or
other disposition by the government before the filing of the map of definite
location with the commissioner of the general land office. Railroad Co. v.
Sanders, 46 Fed. Rep. 239, 47 Fed. Rep. 604, followed.

5. BAME.

Even if it be conceded that this reservation or withdrawal could operate
at the time the “general route” was fixed, the reservation was only from
“sale or entry or pre-emption,” and these terms do not include such an
appropriation as was made by the act of 1872,

6. SaME.

The faet that in 1874 an act was passed extending the homestead law to
all settlers on these lands who might desire to take advantage thereof did
not take the lands from the special appropriation made by the act of
1872, and restore them to the same condition as the mass of the public do-
main, so as to make the grant attach thereto on the subsequent fixing of
the definite route by the filing of the plat thereof with the commissioner
of the general land office.

At Law. Action in ejectment, brought by the Northern Pacific
Railroad Company against James R, Hinchinan and others. Tried to
the court on an agreed statement. Judgment for defendants, . :



