THIRD NAT. BANK v.. GORDON. 471

of the debt sued on, seems clear.. Pratt v. Nixon, 91 Ala. 192, 8 South.
Rep. 751, and authorities there cited. And the defendant does not
take issue on this proposition, but contends that under the law of Ala-
bama the plaintifP’s right to sue, in a case like this, is in equity, only,
and not at law. His proposition is that there are or may be equi-
ties to settle between the plaintiff, Orman, and Parrish, the mortgagor,
which can only be done in a court of equity; that the contract sued
on is to pay Parrish’s notes to Orman; that these notes have in them
a condition—

“That, should said lands have to be sold under the mortgage, then I am

only liable under this note to the amount of the proceeds of such sale, and
no more.”

It is insisted that this means that Parrish was not to be held per-
sonally liable for anything on these notes, but the property alone
should stand for the unpaid purchase money. There may be a ques-
tion whether Orman did not have the option to pursue his remedy
upon the notes, and not seek a foreclosure of the mortgage; but, how-
ever that may be, it is not correct to say that the defendant assuined
the payment of Parrish’s debt, with all the conditions attached vo it.
The defendant assumed and obligated itself to pay the mortgage,
which represented the unpaid purchase money due upon the land;
and, when it accepted the deed from Parrish, the debt it assumed be-
came, and is, its debt and its obligation, not simply that of Parrish.
True, the notes are set out in the complaint, but the suit is not on the
notes, and they merely serve to show the amount of the debt a,ssumed
by the defendant company.

On the questlon of the attachment, the cause seems to be Wlthln
the provision of the attachment law, and the motion to dismiss the
attachment is denied.

THIRD NAT. BANK OF CHATTANOOGA v. GORDON et al
(Circuit Court, N. D. Alabama, N. D. June 6, 1892.)
No. 1,444,

SuPERSEDEAS BoND—SURETIES—JUDGMENT BY MOTION.

Where a judgment of a federal court in Alabama has been afilrmed
by the supreme court, and the condition of the supersedeas bond given
under rule 29 of the latter court has been thereby broken, judgment may
be had thereon by motion against the sureties, as well as the principal.

At Law. Aection by the Third National Bank of Chattanooga
against Eugene C. Gordon and others upon certain promissory notes.
Verdict and judgment were rendered for plaintiff, and the judgment
was affirmed on writ of error by the supreme court. 12 Sup. Ct.
Rep. 657, 144 U. 8. 97, The cause is now heard on motion for judg- -
ment against the sureties on the supersedeas bond. Granted.

Wmn, Richardson, Geo. T. White, and Francis Martin, for plaintiff.
R. C. Brickell, for defendants.

BRUCE, District Judge. In this cause the plaintiff bank received
a-judgnient in this court against the defendant Gordon for the sum
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of $5,286.67 on the 14th day of April, 1888. An appeal was prayed
and allowed to the supreme court of the United States, and a super-
sedeas bond was approved and filed in this court on the 17th day of
April, 1888. The judgment was affirmed in the supreme court of the
United States, (12 Sup. Ct. Rep. 657, 144 U. & 97,) and a mandate in
the usual form was received and filed in this court on the 6th day of
June, 1892.

The: plaintiff bank now comes, and by motion asks that he have
judgment and execution against the sureties on the supersedeas
bond for the amount of his judgment, interest, and costs, including
the costs in the supreme court. :The defendant in the judgment has
had his appeal and hearing in the appellate court, and he has had a
supersedeas of the judgment in the court below, which he obtained
by. giving the bond according to rule 29 of the supreme court of the
United States, which provides:

“Supersedeas bonds in the circuit courts must be taken with good and suffi-
dent security that the plaintiff in error or the appellant shall prosecute his

writ or appeal to effect, and answer all damages and costs if he fail to make
his plea good »

In this case the appellant has fa,lled to make his plea good,—the
condition of the supersedeas bond has been broken; and, in the words
of rule 29, “the sureties on the supersedeas ‘bond are to answer all
damages and costs,” which means they are to answer the plaintiff’s
judgments and costs. Does that mean simply that the sureties are to
be liable in a suit against them? - Is their liability on a bond of this
character to be the subject of another suit? Or is there not a more
summary remedy on the bond contemplated? It has been held that
it is not necessary, in order to charge the sureties upon an appeal
bond, that an execution on the judgment recovered in the appellate
court should be issued against the principal. Babbitt v. Finn, 101
U. 8.15. And in that case the court says:

“When théy‘ execute the bond, they assume the obligation that they will
answer all damages and costs, if the principal fails to prosecute his appeal to
effect, and make his plea good; from which it follows that if the judgment is
affirmed by the appellate court, either directly or by a mandate sent down to

the subordinate court, the siireties, proprio-vigore, become liable to the same
¢xtent as the principal obligor.” .

It is true the case the court was considering was not the case h..e,
but certainly the reasoning of the court is to the effect that an ap-
peal and supersedeas bond is something more than a mere liability
for the amount of the plaintiff's judgment and costs, to be made
effective only upon a snuit upon the bond. If it is not required to ex-
haust the remedy against the principal in the bond before proceeding
against the sureties, and if the sureties are liable to the same extent

‘ag the prineipal obligor, then what more is required than that there

should be judgment and execution against the sureties, as there is
against the principal obligor? The nature and character of a super-
sedeas bond seem to imply a more summary remedy upon it than a
suit to enforce it. The plaintif’s judgment is superseded, and he is
for the time deprived of his remedy by execution to obtain the fruits
of his judgment. The supersedeas bond is given and approved by the
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judge of the court in which the cause was heard and the judgment
obtained; and the giving and acceptance of such bond are, to some
extent, like a confession of judgment, if the appellant fails to main-
tain his contention in the appeuate court.

The end of the litigation was reached in the court below when the
judgment was rendered against the defendant, and presumably the
plaintiff could by execution collect his judgment. The defendant, how-
ever, seeks an appeal and supersedeas, as of right he may; but upon
what condition? Not simply that he will answer to the damages
and costs if he fail to make his plea good, but his undertaking is to
be with good and sufficient security that he shall prosecute his writ
to effect, and answer all damages and costs if he fail to make his plea
good. The sureties on the bond must be held t6 have known what
their obligation was, when they signed it; and does it not clearly.
mean that as the matter in the appellate court shall terminate as to
the principal obligor in the bond, so in like manner it shall be to the
sureties on his bond? Can it be that one result is to fall to the
principal on the bond; that is, on the affirmance of the judgment in
the appellate court, judgment and execution are to follow in the
court below against the principal, but a suit, only, to enforce the lia-
bility of sureties in the bond? Is it not more reasonable that but
one result shall follow, and, as that result shall fall to the principal
obligor in the bond, so it falls to the sureties on the bond, and that
the court, upon motion, as in this case, will give judgment and exe-
cution, not only as to the principal, but also, and equally, against
the security on the bond? Tt is said the court has no power or juris-
diction to render such judgment; that there is no act of congress
giving the court such power,—which may be conceded; and that
there is no state legislation in Alabama which authorizes such prac-
tice,—which may also be conceded. But whether there is state legis-
lation or mot, touching the subject, the supreme court of the United
States would not be influenced by it. And the mandate to the
judges of the court below is—

“That such execution and proceedings be had in such cause as according to
right and justice, and the laws of the United States, ought to be had, the said
writ of error notwithetanding.”

The case comes back to the court below with the writ of error or
appeal eliminated from the cause,—the condition of the supersedeas
bond broken; and the court is again in possession of the cause, with
power to give such remedy as the plaintiff may be entitled to. Sib-
bald v. U. 8., 12 Pet. 491.

The practice in admiralty seems to be settled as to stipulation in
appeal bond, and, as has been suggested, it is difficult to see why the
tule should not be the same in all cases. Under the practice act of
1872, the courts of the United States, sitting ‘n the various states,
are to conform to the practice, proceedings, and modes of proceed-
ing of the state in which the court is held, but only as near as may
be; and state statutes do not give or take away the jurisdiction of
the federal courts. §Still, it may be noted that Alabama, like other
states of the Union, has by statute given summary remedies upon ap-
peal and supersedeas bonds, and in doing so has only done that which
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ought to be done, in providing speedy remedies to parties who come
hito courts in pursuit of ‘their legal rights, and who succeed in mak-
ing ‘their cause good. Any other practice would seem like a step
backward; and, while the authorities cited may not, and do not, go
to 'the! precise question involved here, they are persuasive, and show
the #pirit and tendency, not only of legislative, but also of judicial,
decision on this subject. Beall v. New Mexico, 16 Wall, 539; Smith
¥. Ga.mes, 93 U.8.341. :

7 '- . DRAKBW. FOUND TREASURE MIN. CO.
" (Circult Court, D. ’\Ievada November 7, 1802)

1 Ac'l‘lon - @N PROMISSORY Nomm—s—CoMPLAm'rv—AMENDMENT
endments which change the date, or umount, or time of payment of a
note, or.add or strike out names of parties, are admissible for the pur-
posé”of correcting an erroneous statement or imperfect description of the
note 'described in the-original complaint, if the identity of the note is pre-
" 'sbryed} 80 as to show that the amended complaint 15 for the same cause

i of; actlon,
2. B —STATUTE OF LIMITATION—-PLACE OF PAYMENT. ‘
ﬂ note executed in one state, but made payable in another, is, in so far
he remedy of collection is concerned, to be controlled and governed
by the laWs of the state where the note is made payable.

At Law Motion to strike out amended complaint. Denied. De
murrer to amended complaint. Overruled.

E. 8 Farrington, for plaintiff.
Baker, Wines & Dorsey, for defendant.

HAWLEY, District Judge. The plaintiff commenced this action
in the state district court against the Found Treasure Mining Com-
pany on-the 22d day of July, 1891, to recover the sum of $2,500, al-
leged to be due and owing from said defendant to plaintiff upon a
pronussory note for that amount, executed by defendant on or about
July 22, 1837, payable on demand The suit was subsequently re
moved to this court, upon the ground of the diverse citizenship of the
parties, the defendant being a foreign corporation. By stipulation
of counsel, an amended complaint was filed, adding the names of John
‘Doe and Richard Roe as parties defendant, and alleging, in substance,
that on or about the 28th day of July, 1887, at San Francisco, Cal.,
the Found Treasure Mining Company made and delivered to Frank
N. Drake, plaintiff, R. M. Clarke, W, H. Ennor, H. M. Yerington, and
D. L. Bliss, its promissory note, whereby it promised to pay said par-
ties, in 90 days from July 20, 1887, at Carson City, Nev,, the sum of
$10,000, with 6 per cent. mterest that $2,500 of this amount was
loaned to the corporation by plamtlﬂt' and the balance of the amount
was loaned by the other named persons; that on' January 2, 1883,
Clarke, Ednor, Yerington; and Bliss indorsed said note, and delivered
‘their respective interests therein to the defendants Doe and Roe;
that no part of the note has been paid; that the identity of defend.
“ants Doe and Roe has not been discovered, nor their consent obtained
to join them as plamtlﬂ.‘s, and they are therefore made parties defend-



