UNITED STATES ¢. REED. 405

still holds them. He claims the amount due for general balance on
the 9th June, to wit, $1,795.12, and the storage on the packages held
by him up to the present time. The contract of a warehouseman
with his customer is to receive and keep and deliver to order goods
placed in his custody on payment of the lawful charges therefor. He
has a lien at common law; a specific, not a general, lien. The lien is
upon the goods stored for the particular charge on such storage;
but if the goods were received under one transaction, and form a
part of the same bailment, he may deliver a part of the goods, and
retain the residue for the price chargeable on all the goods received,
provided the ownership of the whole is in one person. Jones, Bailm.
§§ 967, 974. This phrase “under one transaction” does not mean at
the same time, but pursuant to one contract. In the present case
we assume that the goods were warehoused under a contract and on
terms covering all bailments of Fleming & Devereux. This brings
the case within the rule stated allowing the detention of some of
the goods for a balance due on all. It is contended with great
earnestness and plausibility that, when a warehouseman enforces
his lien and refuses to deiiver on demand, his custody thenceforward
is not under his contract of warehouseman, and for the use and
benefit of his customer, but his own protection and benefit. He then
has no further right to charge storage. The text-book (Jones, Liens,
§ 972) and the cases quoted. (especially Somes v. Shipping Co., 8 H.
L. Cas. 338) do not sustain this proposition so broadly stated.
‘Where one is placed in possession of a chattel to do some work on
it, and refuses to deliver it when completed until he is paid, he can-
not charge storage of that chattel while he is enforcing his lien, be-
cause the original contract for repairing and the subsequent implied
contract for storage are entirely distinet and separate; but in a case
like the present, when the contract is that of storage, and the con-
tract is for the delivery on payment of charges, the right to hold the
goods under the original contract does not cease until those charges
are paid, released, or tendered. This seems to be the law of this
case. As no tender or offer to pay has been made, the warehouse
charges still go on.

The special master simply reported the testimony. This opinion
fixes the rule upon which the accounts can be made up. Let the
case be recommitted to the special master, for a statement of the ac-
count upon these prineiples, allowing all proper credits; and let him
report the result.

UNITED STATES v. REED et a
(Circait Court, ‘D. Minnpesota. December 23, 1892.,

1. PuBric LANDS—CANCELLATION OF PATENT IssUED BY MISTAKE!

Certain adjustments of land scrip locations, being contested, were ap-
pealed to the secretary of the interior, by whom it was held that the ad-
Justments were invalid, and that the contesting claims must also be re-
jected, and the land disposed of under the public land laws. Thereafter
one R. entered said lands, and obtained a final certificate. On the same
day several other persons attempted to make entries or locations of the
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same_land;] ‘but: thelrodpplications were: denied, and .they apgealed; to the,

commissioner qt sl.general land office. Pending these g })peals a motion

was made for a revieW of the declsion of the secretary.of the interlor in

, respect to the former agljm'tment and clalms, and thereupon, in pursuance

-of a standing’ ritle of theinterior department, an order ‘was 'made, suspend-

' ing all action under the: decision sought to be reviewed. But, potwith-

.+ standing such, order, through the mistake of a subordinate clerk in the land

) ,department R.'s entry was approved, and a patent was inadvertently issued

“to him. Held, that the patent should be canceled on a proceeding by the
© United States tor that - put‘pose ‘

2 Bame.
5 -On s procoeding by the Umted States to cancel a patent inadvertently
.-issued pending appeals by other claimants, the government is not bound to
"“show that the other claimants would be successful in their appeal, but is
' enititled to have the patent canceled, unless the patenteée proves that by
‘the Taw properly administered he would be entitled to the patent, and it is
;doubtful whether even such proof would be admitted.

In Eqnity Bill by the United States to cancel a land patent. De-
cree for complainant.

W. H. H. Miller, Atty. Gen., and Eugene G. Hay, U. 8. District
Atty., (Robert G. Evans, Speem.l Asst. U. 8. Atty ., of counsel,) for the
United. States,

Billson & Congdon, for defendants.

NELSON Dlstrlct Jndge The bill of complaint is filed by the
United States against, Thomas ° ‘Reed, a citizen of the state of Ne-
braska, the Germania Tron Company, a corporation duly created, or-
ganized, and ex1st1ng under the laws of the state of Minnesota, Em11
Hartmann, and Richmond D. Mallet, citizens of the state of Minne-
sota. ' The relief sought in the bill of complaint is to cancel and va-
cate a/ patent issued on November 20, 1889, by inadvertence and mis-
take, and delivered November 29, 1889 to Thomas Reed, and to re-
strain the other defendants from settmg up or assermng any title
whatsoever under or through the said patent. The defendant Reed
suffered a default; the other defendants answered the bill. After
repllcatlbn a stlpulatlon was entered into and filed by the partles
agreeing upon certain facts. This stipulation and the admissions in
the answer, with certajn exhibits offered, and the testimony of the
land department and subordinate clerks, present the case for the de-
termma,tion of the court. , ,

FACTS. _

The facts found are these, and are substantially set forth in the
abstract of the brief of the counsel for the government:

1) The land described in the patent was a part of the public do-
main held by the United States at the time of the issuing of the pat-
ent.

(2) On the 21st day .of July, 1885, Orilie Stra.m, formerly Moreau,
adjusted a loeation previously made on unsurveyed land of complain-
ant with' Bioux half-breed secrip, issued under an aet of congress of
July 17,1854, to lots 1and 2, and the 8. W.1-4.of the N. E.1-4,and N.
W.1:4 of the 8. E. 1-4, of section 30;- townshlp 63 N,, range 11 W and
other-land in Duluth land district of ‘Minnesota; and that said locaf
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tions were posted in the proper tract books of the office of the com-
missioner of the general land office on the 9th day of September,
1885.

(3) The validity of these adjustments Was contested by one Fred T.
Huntress, and Thomas W. Hyde and Angus McDonald made certain
pre-emption claims to some of said tracts. Upon appeal to the secre-
tary of the interior, who had jurisdiction over said matter and said
claimants, the said secretary, on February 18, 1889, decided that said
scrip locations were invalid, and should be canceled; that the pre-
- emption claims of Hyde and McDonald must be rejected; that the
claim of Fred T. Huntress could not be recognized; and that the land
in controversy must be disposed of under the public land laws of the
United States applicable thereto.

(4) On February 23, 1889, Thomas Reed, one of the defendants, ap-
plied to make soldier’s additional homestead entry of the S. W. 1-4 of
the N. E. 14, and lots 1 and 2, section 30, township 63 N., range 11
W., Duluth, Minn., to the proper officers of the land office of the
United States at Duluth Minn., was allowed to make such entry, and
obtained final certificate on sa1d day, numbered 1,420.

(6) On the same day that said Reed made hlS entry Charles P
Wheeler:applied to locate the 8. W. 1-4 of the N. E: 1-4 of said section
30 with Valentine scrip, (the character of which is shown in. Exhibit
4, pages 68 to 69, inclusive;) and one Warren Wing applied to enter
lot 2 of section 30, under section 2306 of the Revised Statutes of the
United States, (Fxhibit 4 page 51, and 5, page 72; answer, page 10;)
each of said applicants, including said Reed cla.lmmg that his apph-
cation was prior to the others.

{6) On the morning of the day when the Reed entry was allowed
one William M. Stokes was, among other applicants, to make various
kinds of entries before and at the time of the opening of the doors
of the local 1and office at Duluth, present at said doors, and attempt-
ing to enter the N. W. 14 of the 8. W, 1-4 and the 8. W. 1-4 of the N.
E. 1.4 of the section aforesaid as a soldier’s additional homestead.

(7) The applications of Wheeler, Wing, and Stokes were denied,
and they appealed from such denial to the commissioner of the gen-
eral land office.

{8) On February 18, 1889, and ever smce, there has been in exist-
ence in the depa.rtment of the interior a rule that motions for review
of the decisions of the secretary of the interior should be filed in the
office of the commissioner of the general land office, and that the
commissioner should thereupon suspend action under the decision
sought to be reviewed, and forward to the secretary such motion.

(9) Motions for review of the decision of the secretary of the in-
terior of February 18, 1889, were duly made and filed on March 13
and 16, 1889, respectively, by the parties affected adversely by said
decigion. Thereupon an order was made suspending all action under
the decision sought to be reviewed, and such order was of full force,
and such motions were pending unheard and undetermined at the time
and ufter the issuing of the patent sought to be canceled: The pat-
ent tu said Reed, hereinafter referred to, was issded in dlrect vmla-
tion or in ignorance of said order. - Lo
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- (10). At the time of and before the approval for patenting of the
lands described in the Reed patent and the issuance of said patent,
the appeals of Charles P. Wheeler, Warren Wing, and William M.
Stokes from the rejection of their several applications hereinbefore
referred to, were pending, unheard and undetermmed and have not
since been heard or determined:

i(11).’'While said appeals and motions were pending and undisposed
tof,:.a. clerk of the general land office at Washington, whose duty it
was to examine entries of thie character described, in ignoramnce of
the pendency of said conflicting clalms, said motions, and said ap-
peals, dpproved the lands described in the said patent for patenting
to Thomas Reed, ope of the defendants herein, and a patent was upon
such approval issued to him on the 20th day of November, 1889.
That said patent was signed by the secretary to the president, coun-
tersigned by the recorder of the general land office, each of whom,
at thetime they signed and countersigned said patent as aforesald,
were in-ignorance of the pendency of the aforesaid conflicting clai:ns,
and acted wholly upon the said approval of said clerk. ' The ap-
proval of the entry for patent and the signatures to the patent were
made notwithstanding the fact:that a caveat pointing out the con-
flicts was on file with the rest of the entry papers relating to rhe lands
involved; -and such approval and- s1gnatures were made in ignorance
of the:contents of said caveat.

- (12) Baid patent was delivered and on the 29th day of Novembe -1
1889 recorded in Book D of Patents, p. 54, in the office of the regis-
ter of deeds of St. Louis county, Minn.

(13) Demand has duly been made by and under the direction of the
secretary of the interior upon-the defendants, and each of them, for
a relinquishment of all right, title, and interest in or to said land de-
rived by them under or on account of the issuance of said patent, and
said defendants, and each of them, have refused to comply with such
demand.

(14) * R} * * L ] *» * *

(15) The answer of defendants other than Reed attempts to allege
that such defendants took the real estate described in said patent in
good faith, without notice of the circumstances attending the issuing
of the patent, and for a valuable consideration. There is some evi-
dence in-the record bearing upon this question, but before the taking
of the testimony was coneluded solicitors for defendants notified com-
plainant that such defense would not be relied upon, and therefore
this point is not further noticed in the abstract of facts, and will not
be referred to in the brief of complainant.. This question being elim-
inated from the contreversy, the contention stands the same as if be-
tween the government and the patentee Reed, and it is upon this
theory that it will be submltted in complama,nt’s brief.

CONCLUSION,

That a public wrong was perpetrated upon the executive depart-
ment by subordinate clerks, in eonsequence of which the department
has disabled itself from discharging the duties imposed upon it by
law, and that the complainant is entitled to the relief prayed for in
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the bill of complaint. A decree is ordered in favor of the complain-
ant .
MEMORANDUM.

The government can sustain a suit in equity to set aside a patent
or cancel it when its duty to the public requires such actioan. ..The
undisputed facts in this case show that by the inadvertence and mis-
take of a subordinate clerk the interior department was disabled from
performing its fanction and discharging its legal duty to review con-
tests properly before it. It was contemplated that the land depart-
ment should consider contests like the one pending before it. A con-
structive fraud was perpetrated by the acts of subordinates in the
department. A court of equity cannot be called upon to exercise its
jurisdiction in a case more appropriate. When the legal rights of
the parties have been changed by inadvertence and mistake, equity
restores them to their former condition, when it can bhe done without
interfering with new rights acquired on the strength and faith of
the altered condition of the legal rights, and without injustice to the
parties.

The contention of the defendants’ counsel is that, notwithstanding
the defendant Reed is shown to have obtained the patent irregularly,
" by the inadvertence and mistake of the subordinate official, the gov-
ernment, before it is entitled to relief, must, in addition, show that the
defendant would not have prevailed if the rehearing and appeals had
been heard. Such is not the rule applying to suits by the United
States of this character. It applies only to cases brought for equi-
table relief to individuals. Where a patent has issued by mistake of
its agents, equity affords relief to the government, as it would if cor-
rupt conduct on the part of its officials is shown; and, when such is
established, the patent must fall, unless the patentee proves that by
the law, properly administered, he would be entitled to it; and even
then it is doubtful whether a court of equity would receive proof of
that kind after the mistake and inadvertence of the subordinate
agents were egtablished. In the case of Williams v. U. 8, 138 U. 8.
517, 11 Sup. Ct. Rep. 457, some wholesome doctrines are announced,
applicable to the facts in this case, and the decision rests upon “the
uncontrovertible fact that through inadvertence and mistake the
land was certified, (patented.) * * *»

NOTE. Cases examined: Moffat v. U. 8., 112 U. 8. 24, 5 Sup. Ct. Rep. 10;
L. 8. v. Minor, 114 U. 8. 233, 5 Sup. Ct. Rep. 836; Maxwell Land Grant Case,
121 U. 8. 325, 7 Sup. Ct. Rep. 1015; U. S. v. San Jacinto Tin Co., 125 U. 8. 273,
8 Sup. Ct. Rep. 850; U. S. v. Beebe, 127 U. 8. 338, 8 Sup. Ct. Rep. 1083; U. S.
v. Iron Silver Min. Co., 128 U. 8. 674, 9 Sup. Ct. Rep. 195; Williams v. U. 8.,
138 U. 8. 514, 11 Sup. Ct. Rep. 457; Marquez v. Frisbie, 101 U. 8. 473; Casey
v. Vassor, 50 Fed. Rep. 258; U. S. v. Marshall Silver Min. Co., 129 U. S. 579,
gtsg‘ CtigRep. 343; U. 8. v. Missouri K. & T. Ry. Co., 141 U. 8. 358, 12 Sup.

. Rep. 13.
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DRYFUS v. BURNL S et ux.
" (Gimuit Court; W D. Arkansas November 1, 1892.)

1. ‘Usvmru-Wnur ‘@onsmmns—Bonvs 70 BORROWER'S ' AGENT.
N Wheve a0 agent in & loan transaction is agent of the borrower, and not
. ,tﬁ? lender, the fact that he receives a honus from the borrower is imma-
’ teri the plea, of ustiry, for what the borrower. pays to his own agent
béﬁr‘lng a fohn 1s iio part ‘of the s’um paid tor the loan or forbearance
or mondy‘ E

9. SaME—BOXUS r0 LENDER'S AGENT. '
- If anmgent in a loan transaction I8 agent of the lender, unless the proof
» shows 1, the lender gave express anthority to the agent to exact for his
beneﬁ ore, than the lawful rate of interest, or he had knowledge, exXpress
< of lmplied; ‘that the agent had guch'a purpose, usuy cannot be asserted to
defeat ‘the remedy o

8. BAMBE—AUENT'S AUTHORI’I‘Y*—PRESUMI’T!ONS.
An a;ghority to loan money at a legal rate of interest does not include by
hnpxlu,a v#ﬂ e euthority to loan at an meg‘u rate. An authority to violate
the 1ai never be présumed,

(Syllabus by the Gourt)

In Equity‘ + Bill by Gharles L Dryfus against Oha,rles Burnes and ‘
Catherine Burhes to foreclose a mortgage. Decree for plaintiff.

Clendenin, Mechem' & Youmans, for plaintiff,
Du Val[ &%?mchford and Mr. Mellette, for defendants.

PARKER,{Dmtrmt J udge. Thls is a suit to foreclose a mortgage
given to secure a loan of $8,000 at 10 per cent. interest. The de-
fendants plead usury. The facts produced in evidence show that the
money of plaintiff was received by Burnes and wife from plaintiff
through Patterson & Parker, loan and real-estate agents. By the
contract, plaintiff was to have 10 per cent. interest on the loan. On
agreement with Burnes and wife with Patterson & Parker they were
to have 2 per cent. for negotiating the loan, for securing the money
for- them. . Whose agents were they? I find from the proof offered
in the case that they were the agents of Burnes and wife alone.
This: being. true, it would make no difference that they received a
bonus of $100 from the borrowers. This doctrine is clea,rly sus-
tained by Vahlberg v. Keaton, 51 Ark. 544,11 S. W. Rep. 878, in which
case the supreme court, spea,ng of a condition where the agent
acted as such of the borrower alone, says:

“Whether he received or did not receive a bonus is immaterial to the plea

of usury. ‘'What the borrower paid to his own agent for procuring a loan is
no part of the sum paid for the lIoan or forbenrance of money »

_If it could be held from the facts that Patterson & Parker were
the agents of plaintiff in this loan transaction, it could not be held
from the proof that plaintiff had given Patterson & Parker any au-
thority to exact for his benefit any more than the lawful rate of
interest; nor that he bad any knowledge, actual or constructive,
of any such purpose. Thern, upon this ground, under the doctrine
declared in the case of Call v. Palmer, 116 U. 8. 98, 6 Sup. Ct. Rep.
301, usury could not be asserted to defeat the remedy in this case, as,



