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vember, 1891. Defendant has used the same words much more continupusly
i 9B@ extensively.on similar shipments since October, 18%4.  Held, that what-
. eyer.righty acorued to plaintifi’s predecessor by the use of the words in 1873
)wssgx;e o8t by abnndonment long. betore defendant began using them in
2, SAME——RIGHTE BY REGIS'I‘RATION
The trade-mark law (21 St. p. 502, c. 138, § 1) gives no rights by registra-
-tion. tq. any .but owners of trade-marks.

: In ﬁqmty Suit. Bv‘Wﬂham H. Brower against William G. Boulton
and others for alleged infringement of a certain trade ma.rk. Bill dis-
missed..

Antonw Imauth for plamtlff
C. G. Kidder, for def(,ndants

WHEELER District J udge. A predecessor of the plaintiff in bus-
iness, ;vood‘wﬂl and trade-marks appears to have used the words “La
Venzol ﬂ\za, .on five shipments of flour from New York to South Amer-
ica in ) , -on three in 1885, one in 1886, several in 1887, and several
more, before his death, in 1888. Another predecessor appears to have
used them on similar shlpments in 1889, and, before his death, in 1890.
The, plaintiff used them on similar shlpments after that, and caused
them to be registered as his trade-mark November 17, 1891. The de-
fendant firm has used these words much more contmuously and ex-
tensively on flour in shipments ever since October 15, 1884,

This use of these words by the plaintiff’s predecessor in 1873 does
not seem to have been;suffieient in extent and time to make them indi-
cate with definiteness that: flour on which they might be placed came
from him; aund whatever rights in that respect had begun to accrue to
him by that use were lost by the abandonment of the use long before
the defendants began using them, in 1884. After that, if either ac-
quired any right to the exclusive use of those words for ‘that purpose,
the defendants appear.to have done so. The statute gives no rights
through registration to any but owners of trade-marks. 21 St. 502,
c 138, § 1. t a decree be entered dismissing the bill, with costs.

PUTNAM NATL 00. v. AUSABLE HORSENAIL CO.
(Oircuit Court, §. D. New York. January 2, 1803.)

TEADE~NAMES—“INFBINGEMENT—-“HAMMEB.POINTED” HORSENAILS.
Comnplainant alleged that by virtue of certain patents it had the exclusive
right to manufacture “hot-forged and hamuer-pointed” horsenails in imi-
tation of the old hand process, and that defendant, with intent to cheat
and defraud it, has advertised its nails as “hot forged and hammer
pointed,” when in truth they are nelther, and that in this way defendant
has palmed off its goods for those of complainant, It appeared that com-
+ plainant’s nails are made by a machine which subjects the nail to quick,
percussive blows of two pairs of dies, operating alternately upon the en-
tire length of the nail and that defendant uses & revolving hammer
which acts upon the metal by progressive blows, drawing it out from head
to point, a bevel being formed near the point by a stroke of the hammer,
- and’ the ‘surplus imetal being then clipped off with shears; and that a
- giinilar process of forming the point was called “pointing by hammer”
long before complainant’s use of the expression in controversy. Held that,
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strictly speaking, neither nail is “hammer pointed,” and that in the ab-
sence of any proof that deferddant actually tried to deceive the public, or
that any purchasers were actually deceived no recovery could be had.

In Equity. Suit by the Putna,m Nail Company against the Au-
sable Horsenail Company for infringement of a trade name. Decree
dismissing the bill.

Frederick P. Bellamy, for complainant.
Livingston Gifford, for defendant.-

COXE, District Judge. The complainant and defendant are rival
manufacturers of horsenails. The complainant alleges that by virtue
of certain patents it has the exclusive right to manufacture “hot-
forged and hamnier-pointed” horsenails in imitation of the old hand
process; that the defendant, with intent to cheat and defraud the
complainant, has advertised its nails as “hotforged and hammer-
pointed,” when in truth they were neither; that in this way the de-
fendant has deceived the public and palmed off its goods for those
of the complainant. The defenses are that the words in controversy
are not trade-marks, but are truly descriptive of defendant’s nails,
and were used by the defendant before they were used by the com-
plainant; that defendant’s advertisements have caused no damage
to the complainant, but the latter has slandered and misrepresented
the defendant and injured its sales; and that the complainant, for
this reason, does not come into court with clean hands.

An attempt is made in the record to hold the defendant liable for
several statements made regarding its manufactures. All of these,
but one, were effectually disposed of at the argument, and the con-
troversy was narrowed down to the single question: Has the de-
fendant trespassed upon the complainant’s rights by saying that its
nails were “hammer-pointed?”’ The court understands that it was
conceded, in reply to a question by the court, that the defendant had
a right to use all of the other statements complained of, but if not
conceded, it was overwhelmingly proved, and the examination will,
therefore, be confined to the single proposition above stated.
Strictly speaking, neither the nails of the complaina,nt nor the defend-
ant are “hammer-pointed.” They are not made in the same manner
as the old hand-made nails. The complainant uses a machine by
which the nail is subjected to the quick, percussive blows of two pairs
of dies, or hammers, operating alternately upon the entire length of
the nai]. The nail is formed and pointed by this method, and does
not require the removal of superfluous metal by clipping or shearing.
The defendant uses a revolving hammer, which acts upon the metal
by a series of progressive blows, drawing it out from head to point.
A bevel is formed near the end of the nail by the stroke of a ham-
mer or beveling die; the surplus metal is then clipped off and the nail
is finished. Which of these two methods more nearly resembles the
old-fashioned way of forming the nail by placing the metal on an
anvil, and subjecting it to the blows of the blacksmith’s hammer,
is in dispute. Certainly the defendant’s process shows as many
points of analogy as the complainant’s. There could be no possible
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criticism of the defendant’s .acts were it not for the fact that it
sheag‘s off the superfluous metal at the point. 8o that the question
may 'bé still'further narrowed as follows: Is the defendant guilty of
fr'yud‘and falsehood in describing nails which are shaped throughout
and beveled at the point by, ha.mmemng, “hammer- pomted ” be-
cause the final opemtlon in forming the pomt consists in cutting oft
the surplus metal? It is thought not, for the reason that the de-
geription is true. A similar:process was called “pointing by ham-
mer” long prior to the use by complainant of the expression in con-

. troversy. The defendant’s descmphon may not contain the whole

truth, but there- is nothing fraudulent about 'it. For a condensed
statement of the defendant’s process it is as near accuracy as such
statements usually are. Certainly it is as near as many of the com-
plainant’s rose-colored: rpcomm.enda,tmns of its mnails. On readmg
some of complainant’s advertisements one would be justified in the
conclusion that its naily are incomparably the best in the world, and
that the defendant’s nails are go liable to split and sliver in the hoot
that many of .the ills which horseflesh is heir to can be directly
tra,c@d to their baleful influence. The defendant could have said that
its !naﬂs were “hot-forged and cold-pointed” with perfect propriety,
but, it is argued that the substitution of the expression “hammer-
pom}zed” for “cold-pointed” leaves the defendant open to the charge
of fraud. It is clear that equity cannot deal with such technical
and unsubstantial complaints. Il might, perhaps, have been fairer
and more accurate if the defendant had sald that its nails were “hot-
forged;, hammer and shear pointed,” or “hot-forged and pointed by
hammu'mn‘ and shearing.” The court, however, cannot compel such
nicety or fullness of expression or go mto the busmess of arranging
the langnage in which merchants shall place their goods upon the
market. . An absolutely false statement may, in certain circum-
stances, be restrained, but it is beyond the power of a court of
equity to compel commercial men to tell all that they know about
their goods There is not the slightest proof that the defendant has
tried to decelve the pu‘bhc or palm off its goods as those of the com-
plainant. The proof that purchasers were ever actually deceived
by the defendant’s nge of the words “hammer-pointed,” is wholly in-
adequate. If the constant reiteration of its pesition by the com-
plainant in the cloud of advertisements and circulars which it has
put forth could enlighten the public and inform purchasers, there
was little chance for them to go astray. In the complainant’s brief
these advertisements are alluded to as producing a “universal im-
pression,” The defendant’s nails speak for themselves; they show
the shear marks on the sides. All buyers could see these marks, and
if in their judgment the shearing was detrimental they would not
have bought- the nails. They purchased with their eyes wide open
in this respect.

The defendant’s advertisements, trade-marks, labels, and brands
are totally different from complainant’s, and strongly negative the
idea that any imposition was attempted or thought of. The defend-
ant has. advertised its nails upon their own merits, believing them to
be the ‘best nails manufactured, There has been no deception, no
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concealment no false pretenses. These nails have entered the mar-
ket asthe “Ausable nails,” and what reputation they have gained has
been under their own name and upon their own merits. The state-
ment is repeatedly made in the complainant’s brief that the complain-
ant has the exclusive right to manufacture hot-forged and hammer-
pointed horseshoe nails in imitation of the old hand process. I de
not find the proof of this, especially in view of the admitted fact
that the defendant formerly made such nails under a patent which
has now expired, and is, therefore, free to all, and the other fact that
the defendant used the words “hammer-pointed” long before the com-
plainant used them, and has so used these words to describe its nails
continuously since 1872, Assuming, as of course we must, that
complainant’s patent is valid, complainant has the exclusive right to
make nails under that patent. But a patentee cannot prevent ham-
mering because he has invented a new hammer., There is nothing to
prevent the defendant or any other manufacturer from making hot-
forged or hamner-pointed nails so long as they do not infringe the
complainant’s patent. That such nails have been made and are be-
ing made without such infringement is abundantly proved. They
were made by the defendant before they were made by the complain-
ant.

I have examined the comprehensive and carefully prepared digest
of decisions in the defendant’s brief, but the foregoing conclusions
upon the facts render it unnecessary to refer to these authorities in
detail. The law is succinctly stated by Mr. Justice Field as follows:

“The case at bar cannot be sustained as one to restrain unfair trade. Relief
in such cases is granted only where the defendant, by his marks, signs, labeis,
or in other ways, represents to the public that the goods sold by him are those
manufactured or produced by the plaintiff, thus palming off his goods for those
of a different manufacture, to the injury of the plaintiff.” Goodyear's India
Rubber Glove Manuf’g Co. v. Goodyear Rubber Co., 128 U. 8. 598, 9 Sup. Ct.
Rep. 166.

I am of the opinion that the defendant is not within the rule
above stated; that it has not been guilty of fraud or falsehood
and that it has not palmed off its goods as those of the complainant
or attempted to do so. Trade should, as far as possible, be left un-
trammeled. It is already so hampered by patents, trade-marks,
copyrights, labels, and other necessary impediments that the most
careful and conscientious merchant never feels entirely safe from at-
tack. It should not be vexed still further by inconsiderate judicial
meddling. Parties ought not to be encouraged in running to the
courts with every petty quarrel over the language used by a rival in
advertising. Such language always deals in hyperbole. The public
clearly understands this and gives to such exaggerations their due
weight. In controversies like the present it is much wiser to leave
the decision to the sure and just arbitrament of public opinion. No
man who unfairly describes his goods can long succeed. He cannot
advertise one article and sell another and an inferior article without
being detected. The public will surely find him out. Confidence in
the man is gone, and loss of business is sure to follow. This record
ghows that both parties were ascribing to their own manufactures
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unusual and peculiar merits, bxit T cannot think that.in this competi-
tion:the defendant has heen-guilty of fraudulent and dishonest prac-
mces. The bill is dlsmlssed

- GILL & FISHER, Limited, v. BROWNE
(C‘drcuit Court of Appeals, Third Circuit. December 23, 1892.)

1, CHA‘B.TER PARTY—CONSTRUCTION—* CONVERIENT SPEED. ”
- Ai'charter party made'on November 5th, after describing the ship as
Ynow trading,” provided that she should sail with “all convenient speed™
to Philadelphia; lay days not to commence before the 1st day of January;
‘ charterers to have the option of canceling the charter party in case the
steaxhei- was not “ready for car2o” at the port of loading on or before the
B1st'd@ny of January. Held, that there was no implied agreement that the
ship sheould be ready. on: th)e 1st: of January unless.prévented by the ex-
cepted perils, and there was no breach of the charter party when the ves-
sel arrived on the last day o? the month, it appearing that at the date of
" the dontract she was loadin at Char;leston, 8. 0, for a voyage to Bremer-
hiven; which!voyage she made with reasonable d1hgence, ‘and that she was
‘thereaﬂter detained for necessary vepairs. 50 Fed. Rep 94_1 affirmed.
9. SAME—-RBADINESS FOR CARGO-~SUNDAY.

The ship having arrived on the last day of the month and being then in
actual readiness to recelye cargo, amd notice of such readiness being
given 6ﬁ 'i:ha% ‘day, the condition’ ogo £ the charter party was faifilled, although
the last /dd¥/Tof the month was Sunddy, and the work of loading ‘could not

. begin-ufitinthe following day.:: 50 Fed. Rep. 94L afirmed.
8. SBaue—Notiod oF READINESS i |

The rule of the Philadelphia Mdritime Exchange providing that, when

vessels .chartered to load grainiat that port are ready for:cargo, the notice

- of readiness must, to be valid, be accompaniad by a-certificate of readiness
from the surveyors of the board of marine undarwriters, cannot be re-
garded:as -incorporated into  a dharter party made in the city of New
York for the employment of a British vessel, when the contract itself makes
no reference to such rule and the owner {s ignorant of its existence.

Appeal from the District Court of the United States for the Eastern
District of Pennsylvania. ‘
* In Admiralty. Libel by John L. Browne, owner:of the steamship
Harbinger; against Gill & Fisher, Limited, to recover for the breach
of a charter party. - The court below decreed in favor of the hbelant
50 Fed. Rep. 941, Respondents appeal. Affirmed.

R. C. McMurtrie, for appellants.
Henry Flanders, (Flanders & Pugh, on the brief,) for appellee.

Bofore ACHESON and DALLAS, Cireuit Judges, and BUFFING-
TON, Dlstmot Judcre

ACHESON, Olrcmt Judge. By a charter party dated New York,
November 5; 1891, and that day executed, Gill & Fisher, Limited, of
Philadelphia,; chartered the British steamship Harbinger Tor a voyage
from Philadelphia to Queenstown, Falsmouth, or Plymouth for or-
ders, with a cargo of grain, at specified freight-rates. The charter
party, after describing the Harbinger as “now :trading,” provided
“that, the said steamship being' tight, staunch, and strong, and in
every way fitted for the voyage, with liberty to take outward cargo



