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about a subpoena duces tecum, but, in dealing with the subject of
depositions under a dedimus potestatem, it has plainly and expressly
distinguished a subpoena to testify merely from a subpoena duces
tecum.’ T must presume that the distinction was in mind in the
passage of section 4906, as ‘well as in the enactment of sections 868
and 869, and that, if in the former, as in the latter, it had been in-
tended. to authorize a subpoena duces tecum, that intention would
have been expressed. The rule for attachment is discharged.

=

UNITED STATES v. RAND. -
(Clrcuit Court of Appeals, First Circuit. November 29, 1892.)
No. 24.

1 Orames AGAINST UNITED STATES — JURISDICTION OF CIRCUIT AXD DisTRICT
COURTE—~COMPTROLLER’S DECISIONS,

.Act March 3, 1887, (24 St. p. 505,) giving the circuit and district courts

concurrent jurlsdlction of claims against the United States, contains a pro-

" ‘vigo ‘that it shall not be construed as giving those courts jurisdiction to
liear and determine “claims which have heretofore been rejected or re-
ported on adversely by any court, department, or commission authorized
to hear and determine the same.” Rev. St. § 269, directs the first comp-

- troller of the treasury “to superintend the adjustment and preservation of
the piiblic accounts subject to his revision;” and section 191 provides that
“the balances which may from time to time be * * * certified to the
heads.of départments by - * * * the comptrollers of the itreasury, upon
the settlemnent of public accounts, shall not be.subject to be changed or
modified by the heads of departments, but shall be conclusive upon the ex-
ecutive branch of the government, and be subjeet to revision only by con-
gress or the proper courts.” -Held, that the disallowance of ‘& circult court
" oommissioner’s fees By the first comptroller of the treasury is not within
the proviso, as the decision of the comptroller I8 conclusive only within
the executive department. Rand v. U. 8, 36 Fed. Rep. 671, overruled.
‘Harmién'v. U. 8., 43 Fed. Rep. 560, tollowed. )

2 SAME—-DISALI OWANCE—RES JUDICATA,

The dissliowance, by a district court, of a claim- agalnst the United
States for fees, for supposed want; of jurisdiction to pass upon the merits,
is not & bar to a subsequent petition for the aliowance of the elaim, after
determination that the court has jurisdiction.

3. UniTED STATES Comumiss10NERS—DoCKET FEES.

"Under Rev: St. § 847, providing that the commiissioner shall receive “‘for
issuing any warrant or writ, and for any other service, the same compensa-
tion as is allewed to clerks for like services,” the commissioner is entitled
to docket fees carned before the passage of the deficiency appropriation
bill of August 4, 1886, which contained a proviso “that for issuing any
warrant or writ, or for other necessary service, commissioners may be
paid the same compensation as is allowed to clerks for like services, but
they shall not be entitled to any docvket fees;” since such proviso was in-
tended as an amendment to section 847, and was prospective in its opera-
tion. U. 8. v. Ewing, 11 Sup. Ct. Rep. 743, 140 U, 8. 142, and U. 8. v.
Wallace, 6 Sup. Ct. Rep. 408, 118 U. 8. 398, followed.

BAME—FEES FOR RECOGNIZANCES AND WARRANTS FOR COMMITMEXT.

Rev. St. § 1014, provides that proceedings for the examination of persons
charged with offenses against the United States are to be conducted
“agreeably to the usual mode of process against offenders in such state;™
and Rev. St. Me. c. 133, § 10, provides for the recognizance of the party
upon any adjournment of the examination, and for his commitment If
no sufficient sureties are offered, or his offense is not bailable. Held,
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that the commissioner is entitled to a fee for drawing recognizances or
warrants of commitment of defendant on adjournments from day to day.
5. Same—Per Diem FrEs.

The commissioner, in hearing and determining criminal charges, is en-
titled to his per diem fees on days when there are no examinations of wit-
nesses or arguments of counsel.

8. SAME—FEES FOR DRAWING AND FILING COMPLAINTS AND WARRANTS AND
ENTERING RETURNS,

The commissioner is entitled to fees for drawing complaints, for en-
tering returns of warrants and summons, and for filing complaints and
warrants, even in cases where the accused is already in custody under
process from the state court.

Appeal from the District Court of the United States for the Dis-
trict of Maine.

Petition by Edward M. Rand for allowance of claim against the
United States for fees for services rendered as commissioner of the cir-
cuit court of the United States for the district of Maine, from January
1, 1886, to September 30, 1886, and from January 1, 1889, to June 30,
1890. Claim allowed. Defendant appeals. Affirmed.

For opinions rendered on previous applications of petitioner, in-
volving the same or similar questions, see 36 Fed. Rep. 671, and 38
Fed. Rep. 665.

Act March 3, 1887, gives the United States circuit ard district courts concur-
rent jurisdiction of clairas against the United States, with a proviso that
nothing in this section giving such jurisdiction ‘shall be construed as giving to
either of the courts herein mentioned jurisdiction to hear and determine
* * * glaims which have been heretofore rejectad or reported on adversely
by any court, department, or commission authorized to hear and determine the
same.”

Rev. St. § 101, provides that “the balances which may from time to time be
* * ¥ certified to the heads of departments by the * * * comptrollers
of the treasury, upon the settlement of public accounts, shall not be subject to
be changed or modified by the heads of departmerits, but shall be conclu-
give upon the executive branch of the government, and be subject to revision
only by congress or the proper courts.” Section 269 declares that it shall be
the duty of the first comptroller of the treasury ‘‘to superintend ihe adjustment
and preservation of the public accounts subject to-his revision.”

Rev. St. § 847, relating to commissioners’ fees, fixes no special fee for tak-
ing a recognizance, but provides ‘for issuing any warrant or writ, and for any
other service, the same compensation as is allowed to clerks for like services.”

Act Aug. 4, 1886, entitled “An act making appropriation to supply deticien-
cies in the appropriations for the fiscal year ending June 30, 1880, and for
prior years, and for other purposes,” provides that certain sums be ‘“appro-
priated to supply deficiencies in the appropriation for the fiseal year 1886, and
for other objects, hereinafter stated. * * * For fecs of commissioners,
* * x §$50,000: provided, that for issuing any warrant or writ, or for other
necessary service, commissioners may be paid the same compensation as is
allowed to clerks for like services, but they shall not be entitled to any docket
fees.”

Rev. St. § 1014, provides: “For any crime or offense against the United
States, the offender may * * * by any commissioner of a circuit court to
take bail * * * or other magistrate, of any state where he may be found,
and agreeably to the usual mode of process against offenders in such state,
and at the expense of the United States, be arrested and imprisoned, or bailed,
as the case may be, for trial before such court of the United States as by law
has cognizance oi the offense.”

Rev. St. Me. c. 133, § 10, relating to examination of offenders, provides: “A
magistrate may adjourn an examination before him, from time to time, for
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‘ot ioré: than tent days ‘at:a’ time, and the aocused may fecognize with suffl-
dehtdureties: for hiy appearanee:before him at the time of :adjournment; but
if no sufficient sureties are offered, or the offense-is not-ballable, the ao-
ousad shall be committed to jail bylan order of the.magistrate, stating briefly
the dffense with which he is «harged,.and that he i3 commited for examina-
tion for a future day therein named; and, on the day appointed, he may be
braught before such magistrate, by his verbal order to the oﬁlcer cominitting
him, or by written order to any other person.”

18%1110 Iollowing opinlon was dellvered in the distriot pourt on. vaember 28,

“W;EBB,‘ District Judge This petition is for the a.]lowanee of fees as com-
missioner of the circuit court, which have been, rejected by.the comptroller
of the treasury. As originally presented, the claim amounted to a total of
$409.85. " Snbsequent gmendments, inade under recent decisions of the su-
preme court in respect to fees of various officers, have stricken out items
amounting to $162.75, leaving only the sum of $247.10 to be passed upon by
this court:'The case is héard on demurrer, and the conténtion by the United
States is that;'though the servicés have all been performed, the petitioner is
not legally authorized to charge them, or to be paid for his work.

“Though, the items are numerous, they belong to only a few classes. A
portion of thess ftems were Included in the proceedl by this same petitioner
in 1888, and was then, upon thé anthority of Bliss v. U. S., 34 Fed. Rep. 781,
held not té' be within the juradiction of this court.: Rand v..U. 8., 36 Fed.
Rep. 671" Such dispoesition:of theiclalm for supposed want of jurlsdlctlon
to pass upon its merits does not operate as a bar to this petition. The
former ruling against the jurisdiction, because the demand had been rejected
by the comptroller prior to March 8, 1887, must be regarded as erroneous,
under the decision of the eircfiit court in this circult and district in Harmon v.
U. 8., 43 Fed. Rep. 560. -

"In this " portion of the 'petition are clmrged docket foes aggregats
ing $17 prior ‘to: August, 1886, The supreme court has declared that the pro-
viso in the deflciency appropriation act of August 4, 1888, (24 St. p. 274,) 'was
general legislation, intended as an amendment of Rev, 8t. § 847, and not a
mere regtriction upon the use of the moneys appropriated by that act. U, 8.
v. Bwing, 140-U. 8. 142, 11 Sup.:Ot.. Rep. 743. The endctment was then pro-
spective in its operation, and bad no retroactive effect upon docket fees be-
fore earned, and upon - the authority of U. 8. v. Wallace, 116 U. 8. 398, ¢ Sup.
Ct. Rep. 408, the petitioner is allowed the $17 so charged. -

*In the petition 80 amended no other docket fees are claimed. The items are:
(1) Recognizances of parties, from day to day, and final; (2) complaints; (3)
per diem allowances; (4) recognizances of witnesses; (5) entering warrants and
surhmons and warrants to commit; (6) copies of returns to court; (7) acknowl-
edgments to recognizances; (8) warrants to commit from day to day.

.*The charges for recognizances of ‘defendant from day to day are objected
-to a8 unwarranted. The objection has no weight. Proceedings for examina-
tion of persons charged with offenses against the United States are to be con-
ducted ‘agreeably to the usual mode of process against offenders in such state.’
Rev. St. § 1014. The statute of the state of Maine expressly provides for
recognizance of the party upon any adjournment of an examination. Rev.
‘8t. Me. e.:133, §§ 10, 11. A further objection is that the recognizances exceed
the length arbitrarily decided by the comptroller to be sufficient in all cases.
Inspection of the records of ‘these recognizances does not reveal any useless
and unjustifiable verbiage. On the contrary, they are earefully and prudently
framed for the protection of the govermimnent, if resort to the security of the
recognizances should be necessary, and at the same time preserve the rights
of defendants. - -

“The fees for complaints are proper. Rand v. U. 8., 36 Fed. Rep.672; Rand
v. U, 8., 38 Fed. Rep. 666; U. 8. v. Ewing, 140 U, 8. 142, 11 Sup. Ct. Rep. 743.
It is suggested by the comptroller that a party arrested and brought before a
commissioner, upon a complaint for one offense, may, without any new
proceedings, be bound over, or committed to answer for anything else in re-
spect to which, in the progress of his examination, evidence against him may
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appear. Upon this ground complaints charging, in proper terms, distinet of-
fenses are declared to be of cxcessive length, and fees for same are re-
duced. The reasoning is, if upcn the hearing it should transpire that the de-
fendant cannet be held upon the charge made in the complaint, but had com-
mitted some distinct offense, ‘there would be no difficulty in holding him to
answer for the latter, because the defendant is not held by the commissioner
upon the papers issued, but upon the testimony as it is developed upon the
hearing.’ Tosucha proposition no answer is necessary.

“The fees for per diem allowances have been withheld, upon the theory that
such fees are not chargeable npon days when there waa no examination of
witnesses, or argument of connsel. This question may bé regarded as now
finally determined in favor of the charges. U. 8. v. Jones, 134 U. 8. 483, 10
Sup. Ct. Rep. 615.U 8. v. Ewing, 140 U. 8. 142, 11 Sup. Ct. Rep. 743.

*“‘Recognizances of witnesses from day to day when hearing was. adjourned,
and final, for their attendance at court, are proper charges. The length of
the reco'mizance must be left to the discretion and integrity of the com-
missioner, ‘It i8 not practicablée to say beforehand what length Is sufficient
in all cases. By amendment, all charges in excess of one recogn!zanue for
41l the wltnesses in a case have been stricken out from the petition. Like
amendment has been made in respect to acknowledgment of reeognizances.
The charges are proper. U. 8. v, Ewing, 140 U. 8. 142, 11 Sup. Ct. Rep. 743.

“The return of proceedings to court, and copies returned to court, were in
eompliance with the requirement of a rule of court. There I8 no evidence
that they were unnecessarily prolix.  The petitioner has -a right to be paid
for them.

“He 1is also entitled to recelve the amouunts charged for entering returns of
warrants. and summons, and for filing complaints and warrants. Rand v. U.
8., 88 Fed. Rep. 666; U. 8. v. Ewing, 140 U. 8. 142, 11 Sup. Ct. Rep. 743;
U. 8. v. Barber, 140 U 8. 177, 11 Sup. Ot. Rep. 751. The theory that no
warrant is necessary when the party accused is already in custody under pro-
cess from the state court, is untenable. When the state’s custody ceases, there
must he & proper process to authorize holding him in behalf of the United
States.

“Warrants of commitment from day to day during the examination before
the commirsioner are proper. Rev. St. Me. 6. 133, §§ 10, 11; U. 8. v. Ewing,
140 U. 8. 142, 11 Sup. Ot. Rep. T43.

“On examination of treasury statements 116,967 and 121,602, I find in
them errors of computation, amounting together to $2.15, as claimed in the
petition. No resistance to correction of these errors 18 made.

“No valid objection is found to any charge In the petitlon as amended,
and judgment is ordered for the petitioner for the sum of §247.10, and for
costs.”

Isaac W. Dyer, U. 8. Atty.
Edward M. Rand, pro se.

Before COLT and PUTNAM, Circuit Judges, and NELSON, Districs
Judge.

No written opinion was given, but COLT, Circuit Judge, in announ-
cing the decision of the circuit court of appea.ls, approved the opinion
(supra) of Judge WEBB in the district court, and its reasoning and
conclusions.
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UNI'i.‘ED STATDS v. HA.LL e‘t al .

(Dlstrlct Court, W. D Pennsylvm December 17, 1892)
No. 10..

1 V\ém\‘“mssns IN CRIMINAL CASEB——-COMI‘ETENCY—CONVICTION oF CRIME—STATE

TATUTES.

T (5 provision of Rev.’ Bt. § 858, that the laws of the state in which the
~ court 3s held shall be the rule of decision. as to the competency of witnesses
in the. federal courts *“in trials at common law and in ‘equity and admi-

 ralty,” does. not apply to criminal cases, and, in the absence of special
. p Yialo by congress, the competeney of witnesses is to .be determined
law of the state as it existed when the judiciary act of 1789 was
pasaeg, regardless of any subsequent state legislation. U. 8. v. Reid, 12
Howv,, 863, a,qd Logan v. U. S 12 Sup. Ct. Rep. 617, 144 TU. 8. 302, followed.

2. 8aME—EFrECT OF PARDON,

On.a criminal trial in the federal courts of Pennsylvania, a person who
-hag bean conyicted and, sentenced in the courts of that state for murder
Is 1ncompetent to testify except ‘when his disabmty has been removed by

- g pardon.. .
8 Sm-.—LnemLumn Pmnom

. Aet Pa; March.31, 1860, (Pur(L Dlg .. 469, pl. 357,) provides that when
a.ny person convicted of a felony, or misdemeanor punishable with imprison-
ment a%. labor, has endured his punishment, the punishment so endured
shall, have.the like effect and consequences as a pardon by the governor.
Held, that. this was a legislative pardon, and operated to remove the disa-

_ bility in.the same manner as a pardon by the executive, and. therefore en-
abled such persons to testify in criminal trials in the federal courts.

At Law... Indictment of Michael. .Coleman, Thomas Hughes, and
M. C. Hall for breaking and robbing post offices. On motion for new
trial and m ax-rest of ]udgment. Overruled. o

Walter Lwn U. 8. Attv.
W J Breene, for defendants.

BURFINGTON, District Judge. This is a motion for a mew trial,
and-the reason alleged 'is the admission of the witness M. C. Hail
to testify, against the objection of the other defendants. Michael
Coleman, Thomas Hughes, and M. C. Hall, the witness,’ were jointly
indicted under section 5478, Rev. St., for breaking into and robbing a,
number of post offices,, When the case was called for trial, Hall, who
had previously confessed to the government officers his own guﬂt and
that of his codefendants, entered a plea of guilty. The other defend-
ants, pleaded not gullty. Hall, being called as a witness by the
gowemment, the defendants made .objection .to. him.as being in-
competent. To support their ob;pecuon they exhibit to the court
a record of Hall’s conviction, in the court of oyer and terminer
of Allegheny county, Pa., of the crime of murder in the second de-
gree. In pursuance thereof he was sentenced to 12 years’ imprison-
ment, which sentence he had served. The objection was overruled.
Hall was allowed to testify, and the defendants were found guilty.
The question is again raised on motion for new trial.

The questions bearing on Hall’s competency may be briefly stated
in the position taken by counsel. .It is contended by defendants’
counsel (1) that in criminal trials in the United States courts in Penn-



