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caso the company shall refnnd to the insured a ratable proportion, for the un·
expired time thereof, of the premium received for the iniurers."
It is not necessary to examine the affidavit of defense at length.

This motion may be disposed of by accepting the statement upon de-
fendant's brief, that-
"The facts in tbis case present but two points: (1) Were the brokers who
obtained this insurance for plaintiff the proper parties to whom notice of can-
('ellation of the fisk should be given? (2) Was an actual tender of the return
premium necessary'i"
I abstain from expression of any opinion upon the second of these

points, because the conclusion which I have reached upon the first
one is decisive of the case. In Grace v. Insurance Co., 109 U. S. 278,
3 Sup. Ct. Rep. 207, the clause of the policy, with respect to termina-
tionof the insurance by the company, "on giving notice to that effect,
and a ratable proportion of the premium," was substantially
the same as in this case. Notice had been given to the person who had
personally procured the insurance, and who, it was expressly Htipu-
lated, should be deemed to be the agent of the assured "in any transac-
tion relating to this insurance." The. supreme court viewed the ques-
tion as one of interpretation of the contract, and held (reversing the
court that notice to such person was not properly given. With
respect to the construction of the similar clause contained in the pol-
icy upon which this action is based, counsel have not pointed out, nor
do I perCeive. any difference in language which would justify a differ-
ence of interpretation, unless in the presence of the words, "or his rep-
resentative," in the clause now under consideration, thus: "Notice to
the insured or his representative!'
This differp,nce does not, however, remove th.e present case from the

authority of Grace v. Insurance Co. In my opinion, if-as that .case
seems to me to decide-the brokers who obtained this insurance were
nQt the plaintiff's agents to receive notice of cancellation, they were not
his "representatives" for that purpose. I know of no ground upon
which the brokers could be held to represent the plaintiff, unless as
his agents. Rule absolute.

In re DUNNet a1.
AMOSKEAG NAT. BANK et al. v. FAIRBANKS et al.
(District Court. D. New Hampshire. October 10,1892.)

1. BANKRUPTCy-COMPOSITION-VACATION FOR FRAUD-SETTING ASIDE DECREE
-NOTICE TO CREDITORS.
Where a creditor of a bankrupt, without notice to, or a hearing of, creditors

who had consented to a compromise. petitioned for and obtained an order
vacating for frand orders of acceptance and confirmation. and for the record-
ation of the resolution of compromise. the bankrupt conrt. on petition of the
creditors. will set aside such order as based in error resulting from lack of
notice to interested parties, where the fact of such error does not fully ap··
pear of record.

t. SAME-NOTICE TO CORPORATION-LACHES.
Where a bank. as one of the creditors consenting to the compromise. peti·

tions to set aside the order for lack of notice. the fact that the depositions of
two of the bank were taken in the bankruptcy proceedings seven
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"UU:lnthhfteti the granting ofthe order does not renderthebankchargeable
with notic.e-Pt that time, .and so guilty of laches in not .eaIlliei' ]seeking to va-
cate the order.

PENDING. " :
:' !IT'tnvfact"tbat a proceeding based upon an order of [tha.:·dfstrict court is
pending in tbe circuit court in behalf of the assignee, in iWhich. such order
mayor may not be the subject of collateral attack. does not deprive the dis·
trictcourt oNts power, or relieve it of its duty, to correct its records, in a di-
reot to that end. "

In Bankruptcy. Petition by the Amoskeag NationalBank and Da-
vid B. Cyrus Dunn, a bankrupt, against Alfred G.

O. Whittemore, a creditor, and Adoniram
J. as of Cyrus Dunn,deceased, to vacate an order

of David C. Whittemore, wW-Gh rescinded
an order Permitting of compromise to be

lind orders of accepta..nce ,and confirmation., Granted.
T. I4'Livermore and Drury & Peaslee, for Bank and Varney.
Wm.L.Foster, for Fairbanks.

.AIDmOH, .Judge. July 13, 1875, Dunn, HarriS & Co.
were, adjudged bankrUpts, and the plaintiff bank Was a creditor in an
amoUnt exceeding $5,000.'" .August3d of the same year, the defendant
FairDanks was appOhited.aiilsignee.' certain agreements
were made between the bli,nkl'Upt David B. Varney and the Amoskeag
bank in the dfrectionot a 'compromise, and. after proceellings to that
end on the part olthe, creditors and others the district Decem-
ber '31,187'0, ordered resolution. of compromise, to he recorded;
'and on the same daJ' the bankrupt Dunn ontered .into ali agreement
with Varney whereby he (VlLl'ne;y) waS tofurnish money to pay credit-
ors, and take a Of, the' estateof the bankrupts in the
handi3 of the '!Inpursu.ance of this arr;tngement,Varney ad-
vanced money to pay creditorS. 'April 28; 1876, the assignee conveyed
the property.to Varney, and the accou.nt was accepted and the .as-
signee discharged. In these transactions Varney was acting for the
bank, and between December, 1875, and July 31,1876, the bank, rely-
ing upon the agreements and orders in the proceedings, paid to the
creditors something like $5,000.
March 4, 1878, David C. creditor, filed a petition in

this court setting forth, in' substance, that the composition was ef-
. fected throu.gh fraud, and aElking that it be set aside; No notice
of the Whittemore proceeding was given to the Amoskeag bank or to
Varney, or to any creditori Dunn, the bankrupt, only being notified.
April 6, 1880, upon such proceeding and without hearing these plain-
tiffs, the order of .December 31,1875, permitting the resolution of
compromise to be :recorded, 'and the orders of acceptance and confirma-
tion, were and null and void.
.. :I'he proceeding at barfs a direct proceeding to vMate such order of
April 6, 1880, and I think the relief sought should ,be granted. The
bank as creditor, and the bank and Varney by reason of the trans-
actions based upon the agreements and'previQus orders, were inter-
ested parties, and ..entitled to notice. An, issue of fraud was deter-
mined against them without notice and without a hearing.' It was
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distinctly ruled by Judge Lowell in the Massachusetts district that
the statutory notice means notice to the creditors as well as the
debtor. In re Brodt, 16 N.B. R. 320. The reasons for notice in the
. case at bar are much stronger than in the Massachusetts proceeding.
Here the bank, by virtue of the transactions and orders through its
agent, had advanced large sums to th(l creditors; and, if the prior
transactions and proceedings were to be attacked, it is qmte clear that
they should have had notice. The order of April 6, 1880, declaring,
in effect, the prior proceedings void, places a cloud upon the plaintiffs'
title, which is based upon the earlier proceedings, and upon this
ground the plaintiffs are in a position to seek the relief prayed for.
The only claim of notice, as a matter of fact, is that the depositions

of Moody Currier and David B. Varney, who were officials of the bank,
were taken in the bankruptcy proceedings on the 11th day of Novem-
ber, 1880, (some seven months after the decree complained of,) and
that the plaintiffs are therefore chargeable with notice at that time,
and so guilty of laches in not pursuing this remedy at an earlier day.
Under the circumstances I do not think the laches of the plaintiffs
of such a character as to deprive them of their legal and equitable
right to insist upon the irregularity complained of; and, so far as it
is a matter of fact, I so find. I am also of opinion that the fact that
a proceeding based upon the order of April 6, 1880, is now pending in
the circuit court in behalf of the assignee, in which such order may
or may not be the subject of collateral attack, does not deprive this
court of its power, or relieve it of its duty, to its records and de-
crees according to justice, in a direct proceeding to that end.
The question here is whether this court shall permit a decree to

stand which is based in error resulting from a lack of notice to inter·
ested parties, the fact of such error not fully appearing upon the rec·
ord. Whether these plaintiffs, together with other defendants in a
suit pending against them in another court, upon a decree of this
court regular upon its face, mayor may not broadly put in issue irreg-
ularities not fully apparent upon the face of the record, or whether
they may make a full defense upon the merits behind the record, or
special defenses upon special answers to the allegations of fraud, such
as the statutory limitations, and other alleged grounds as reasons why
the order of April 6, 1880, should not have passed, is not for me to de-
cide, except so far as such point is involved in the holding that the pro-
ceeding in the circuit court is not a bar to the direct proceeding here.
In determining the questions involved in this petition for relief, I do
not consider, or in any way pass upon, the question of fraud, or the
legality of the proceedings relative to the composition. I only con-
sider that the issue of fraud is raised against the creditors, and
upon this question I am of opinion that the creditors taking part
in the composition are interested parties, entitled to notice and
their day in court. In view of the manifest right of the plain-
tiffs in this respect, I assume that the learned judge entering the
order inadvertently overlooked the statute and decisions on the
subject. The order of April 6, 1880, is vacated and set aside. After
due notice to parties inoorested, the questions involved in the Whitte-
more petitionwill be lieard.
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UNITED SWA'fES v. WOTTON et 81,
(Circuit Oomt of First OircUit December 6, 1892.)

, ... No.30.
1. QuSTOMS 'DU'l'IEs-OUSBI'nCA.'tiON-"PLUOKED" OONEY SKINS.

coney skins-;--that is, such as have had the hair removed from
not dutiable as "dressed furs or skins," within Tariff Act 1890,

par. 444, but are entitled free, under parag,'aph 588, as "fur skins
not dressed many manner!' 50 Fed. Rep. 693, afhl'lUed.

2. SAME'"'-'DIlITERMINATIONOF CLASSIFICATION.
/lCtual character aud.(jondition. of ,the skins when imported, and not

the llSe to which they Rresubsequently to be put, determine their classi·
fication. U. S. v. Schoyel.·Ung,13 Sup. at Rep. 24, followed..

Appeal from the Circuit Court of the United Sw.tes for the Dis-
trict of Massachusetts.
AtL8Iw.. ''Plucked· coney skins" were imported by James A.

Wotton. and William C. Wotton, as Wotton Bros., and .were entered
at the .port of.Boston, and appraised by the collector as subject to a
duty of 20 per centum ad valorem, as hatters' furs; or .dressed fur
skins. Wotton Bros. appealed to the board of United States. general
appraisers" :Which reversed the action of the collector,and held the
imporw.tion' entitIedto free entry under tariff act of October 1, 1890,
(paragraph: 588,) as a "fur skin, not dressed in any,manner." The
collector, under the customs administration act, appealed to the cir·
cuit court, which affirmed the decision of the board 50 Fed. Rep.
693. TheU:nited States, on application of the attorney general, ap-
peals. AflirIhed.
l!-"rank D.A1len, U. S; Atty., and' HeDry A. Wyman, Asst. U. S.

Atty. . . '., '.
Richard Olney and Gerrard IITine.Whitehead, for appellees.
Before PUTNAM, .Cil'cuit ··Judge, and NELSON and WERB,

District Judges.

WEBn. District Judge. This case presents the question of the
proper classification under the tariff law of October .1, 1890, of an
importation of· gOOd8 called by the importers "hatters' furs." They
were plucked coney skins. All that had been donew them after be·
ingtaken off ·the animal was to open them. cut off the legs, ears, and
other useless parts, clean and stretch them, and pluclr the long hair
frbm them.'l'hey were then properly denominated coney
skins." and were in condition to be dressed for use in making various
garments, or to have tile fur cut off and manufactured into hats.
The evidence is that, although coney skins are principally con-

sumed in the manufacture of hats, they are also employed, like other
fur skins, for trimming, and various garments; the extent of this lat·
tt'r nse with fashibn. At the time of this importation more
coney skins than usual were appropriated to articles of dress. Be·
fore they could be so manufactured, the skin or pelt must be treated
in a way to be converted into leather, and be.made soft and flexible.
This process is by every witness recognized as "dressing," and is in·


