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the premises were to be occupied by the Manchesier One Price
Clothing Store, and that at the time of the execution of the
first lease, and at the time of the.renewal in December, 1836,
the actual ownership of the business, and the defendant’s supposition
upon the subject, was not a controlling or material consideration;
that during the summer or fall of 1891 the defendant was offered a
rental exceeding the sum named in the lease by something like
$1,000 a year, and the refusal to comply with the option provision
results from this offer, rather than the discovery of ownership.

Upon the facts, I rule that neither the failure to state the owner-
ship, under the circumstances, nor the character of the oecupancy,
works a forfeiture of the option provision; and I think the defendant
should execute a lease according to the terms of the agreement, and
it is so ordered. It may be considered at the defendant’s option to
execute the lease to Daniels, as agent, or to the Manchester One
Price Clothmg Store, or to Sarah J. Bliss,

JARECKI MANUF'G CO., Limited, v. CITY OF TOLEDO, (three cases.).
(Cireuit Court. N. . Ohio, W. D. January 3, 1893.) C
No. 1,076.

MuricIPAL CORPORATIONS—CONSTITUTIONAL LAW—RETROSPECTIVE Laws. :

Where a city incurs liabilities for materials furnished for the completion
of a natural gas plant, after exhausting the proceeds of bonds issued under
an enabling act, a supplementary statute (Act Ohio, April 7, 1892) validat-
ing and providing for the enforcement of such obligations is not unconstitu-
tional, as imposing upon the city burdens without consent or consideration.
or as conferrng new corporate powers upon the city. Read v. City of
Plattsmouth, 2 Sup. Ct. Rep. 208, 107 U. 8. 568, and New Orleans v. Clark
95 U. 8. 644, applied.

At Law. Actions by the Jarecki Manufacturing Company, Lim-
ited, against the city of Toledo, Ohio, to recover for materials fur-
nished and used in the completion of a natural gas plant. Heard on
demurrer to the amended reply. Overruled.

King & Tracey and E. W. Tollerton, for plaintiffs.
W. H. A. Read, for defendant.

RICKS, District Judge. This suit, and two others of similar
character, were instituted against the city of Toledo to recover for the
value of certain material furnished the trustees of the natural gas
works of the city, and used in completing their lines, in order to furnish
natural gas to the citizens of that city.

The plaintiffs, in their petitions, aver that the materials and sup-
plics were furnished at prices agreed upon, and were used for the pur-
poses stated; that the city received said materials and supplies;
has used. the same in the construction of said natural gas plant;
is still using the same; has not paid the plaintiffs any part of the sums
due, but that the same are just liabilities against said city. The an-
swer sets forth, substantially, the defense that under the original
enabling act the city of Toledo was authorizéd to issue not to exceed
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$750,000 'of bonds, and from the proceéds thereof to - comstruct a
natural gas plant for the use of the inhabitants of said:city; that all
of said funds have been exhausted; and that the indebtedness set
forth in the petitions of the several plaintiffs was created without
complying with the ondinances of the city and the laws of the state of
Ohio in the several raspects named in the answer, and was therefore
not binding on the city. To this answer the plaintiffs reply, admit-
ting tha.t the legislature passed the original enabling act January 22,
1889, and denying each and every other allegation in the amended an-
swer contained, except those herein specifically admitted.

The second paragraph of the reply sets forth the fact that on the
Tth of April, 1892, the legislature of the state of Ohio duly passed an
act entitled “An act to supplement section 2491 of the Revised Stat-
utes of Ohio, as heretofore supplemented, by adding section 2491c
3}?[1 _section 24914,” and then sets out section 24914 in full, which au-

orizes— o ‘

“Any clty of the third grade, of the first class, which, by its board of natural
gas trustees, has constructed or caused to be constructed a natural gas plant,
or any portion thereof, and has accepted and approved the labor performed
and the material furnished ‘in such construction at a price 6r prices agreed
upon between such board and the person or persons furnishing such labor and
materinls, and the -claim or ‘clalims therefor have never been paid, nor any
funds provided for the payment thereof, and such city still remains in the use
and enjoyment of the material and labor so furnished, the prices so agreed to be
paid shall be .deemed and held to be binding and conclusive as to all of said
contracting: parties, altliough such city, or board contracting in behalf thereof,
exceeded the power and authority heretofore granted to such eity or board,
and may not bhave complied with the laws then in force.”

The plaintiffs further allege that all materials mentioned in their
séveral petitions were so furnished by them to the defendant long
prior to the passage of the act aforesaid, and said defendant, ever
since the same was furnished, has been and still remains in the use
and enjoyment of the materials so furnished; that said claims have
never ‘been paid, nor any funds provided for the payment thereof.

‘The principal contention now to be considered is the claim of the
defendant that this enabling act of the 7th of April, 1892, is uncon-
stitutional, because it is.a-special act of the legislature, attempting
to confer upon the city of Toledo corporate power comtrary to the
constitution of the state. There is no dispute but that the original
enabling aet, authorizing the city to construct and operate a natural
gas plant,-was valid and constitutional. There is no dispute but that
the city, through its gas trustees, in pursuance of the powers con-
ferred by said act, proceeded to buy territory, sink gas wells, con-
struet high and low pressure pipe lines, for the purpose of furnishing
natural gas to the citizens of Toledo, and that they executed their
trust, so far as the funds available under the original act permitted
them to. do. ..There is no dispute but that, acting under this power,
they created additional liabilities, which were deemed by them nec-
essary for the completion of their work, and in order to furnish the
city the benefits of the natural gas contemplated by the original act.
There is no dispute but that the city has received and used the sup-
plies sued for in these three different suits, and no dispute but that
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the city is justly indebted to the plaintiffs in some ambunt,—whether
to the full sum claimed or not it is not necessary to conmder for the
purpose of disposing of this demurrer.

The question now presented is, broadly stated whether the city
can be permitted to avoid the payment of these ]ucst debts because
the legislature had no constitutional power to validate them, as it
attempted to do by the act referred to. It is contended on behall
of the city that the legislature has no power to make legal and valid
debts which were incurred when the city had no constitutional power
to create such indebtedness. The proposition, as stated, is not the
real one under consideration. It is better expressed by Mr. Justice
Matthews, in his usual lueid and forcible style, in his opinion in the
case of Read v. City of Plattsmouth, 1()7 U 8. 568, 2 Sup. Ct. Rep. 208,
where he says:

“The act In question, so far as it relates to the bonds in suit, does not con-
fer any corporate power upon the city, in the sense of the constitution of the
state. The statute operates upon the transaction itself,which had already pre-
viously been consummated, and seeks to give it a character and effect different
in its legal agpect from that which it had when it was in fierl,. Whether such
an effect may be given by the legitimate exercise of legislative power, depends
upon those considerations which draw the line beyond wliich retroactive laws
éanoot pass, and is not affected by the supposed form of the enactment as a spe-
cial or general act conferring coiporate power; for it operates upon the rights
of the parties, as determined by the equity on their eircuiustances and relations,
and gives to them the sanction derived from subsequent confirmation by cloth-
ing them with forms which are essential to their enforcement, but not to their
exlqtence.”

. Apply the principle here announced to the cases under considera-
tion. The act in question, so far as the accounts sued upon are con-
cerned, dees not confer upon the city of Toledo any corporate power,
in the sense of the constitution. These transactions had already been
consummated. The relations of the parties had been determined by
their voluntary acts. The equities of these relations and surround-
ings were of the highest rank. The defendant had received and used
the material and supplies furnished by the plaintiffs, and agreed to
pay therefor. The legislature, finding such strong equities to exist,
and the defendant willing to be clothed with power to confirm the
contracts, enacted this general statute, which operates upon the
transactmns themselves, and upon the nghts of the parties, by cloth-
ing them with forms essential to their enforcement.

In the same opinion, the learned justice further states:

“In the present case, the statute 11 question does not impose upon the city of
Plattsmouth, by an arbitrary act, a burden, without consent and consideration.
On the contrary, upon the supposition that the bonds issued as to the excess
over $15,000.00 were void, because unauthorized, the city of Plattsmouth re-
ceived the money of the plaintiff in error, and applied it to the purpose in-
tended.—of building a schoolhouse on property,—the title to which is confirned

to it by the very statute now claimed to be unconstitutional; and an obligation
to restore the value thus received, kept, and used immediately arose.”

These words in their spirit, and almost literally, apply to the pres-
ent cases. The statute which validated these claims does not impose
upon the city of Toledo, by an arbitrary act, burdens without consent
and consideration. It is a matter of local history that the people of
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Toledo voted. to issue these bonds and incur this vast indebtedness
after the matter was fully canvassed, and all the objections fully con-
gidered. So that it may be fairly. said that the people took upon
themselves this immense burden, of over $1,000,000, with full knowl-
edge of all the responsibility to follow. This court is certainly not
disposed to help them avoid paying full value for all material fur-
nished, no matter how unfortunate that investment has proved to be.
The consequences must rest upon those responsible for the undertak-
ing

I think the ca.se a.bove referred to, in 107 U. 8. and 2 Sup. Ct. Rep,,
a.nd the case of New Orleans v. Clark in 95 U. 8, are both applica-
ble to and conclusive of the questions in these cases. ‘I do not think
this act confers any new corporate. power upon the city of Toledo.
The city was bound by the force of the transactions, as stated, to re-
turn to the vendors a fair and legal equivalent for the materials re-
ceived and used; and the statute now in question only recognized the
exigtence of that obligation, and, by confirming it, provided a medium
for enforcing it aceording to the onglna.l intention and purpose. This
#%not conferring any new corporate power upon the city. It is merely
a’ special act takmg away from the corporation tue power to inter-
pose an unconscionable defense against a just claim, and to avoid an
obligation to pay an equivalent for public benefits which it has con-
tinued to enjoy. It cannot restore to ‘the plaintiffs the material re-
ceived from them and used, and does not now offer to do so. It cer-
tainly ought to be able to do one or the other,—to return the material,
or to be bound to pay a reasonable price for the same.

It is further contended that this act seeks to take away from the
city all right and authority to defend as to the value of the materials
furnished. The act, upon its face, referrmg to the amount of such ob-
ligations, says:

“The prices so agreed to be paid shall be deemed and held to be binding and
~onclusive as to all of said contracting parties, although such city, or board con-
tracting in behalf thereof, exceeded the power s.nd authority heretofore

grauted to such city or board, and although such city or board may not have
complied with the laws then in force.”

V.It is not mecessary to pass upon this particular question at this
dme. T1f there was any averment that there was any fraudulent com-
bination between the parties as to the prices agreed upon, by which
the people of the city were to be defrauded, I think it perhaps doubt-
ful whether the act could be held to make such prices conclusive;
but, as I say, that question is not now presented. Even if this part
of the act should be unconstitutional, it would not invalidate the en-
tire act, if other parts of it were valid and constitutional.

+On the whole, I am clearly of the opinion that the demurrer to the
seeond paragraph of the reply should be overruled.

“'The three cases subsequently tried to court, and judgment In each case for
plaintift.
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LAKIN v. DOLLY,
SAME v. ROBERTS et al.
(Circuit Court, N. D. California. March 23, 1891.)
Nos. 10,596, 10,630,

1. PuBric LANDS—PATENTS— VALIDITY.

A land patent from the government of the United States, issued with all
the forms of law, may be shown to be void by any extrinsic evidence
which is capable vf showing a want of authority for the issue of the pat-
ent.

2. MiniNG CLAIM—PATENT—VALIDITY.

By the provisions of Rev. &i.. § 2320, the land office has no power to is-
sue a patent to a n:ining clain extending more than 300 feet in width on
each side of the middle of the lcde. Such patent, if issued, is absolutety
void, not merely voidable, as to sich excess, and can be collaterally at-
tacked in an action of ejectment; but one patent may embrace two or
more claims on the same lode. Smeltiug Co. v. Kemp, 104 U. 8. 636, fol-

© lowed.
8. LANDLORD AND TENANT—EsTOPPEL TO DENY TITLE.

In 1876, B. entered and claimed for agricultural and building purposes
certain public lands, tiling his claim in the county records, but acquiring
no title from the United States. A patent to a mining claim, including
this land, had been previously applied for, and was subscquently granted,
but was void as to the lands in question. In 1883 nominal rents of from
one to five dollars were paid to the patentee by assignees of B.’s interest,
and other persons, afier 1883, entered on similar land, with the permission
of the patentee, or with the understanding that he did not object so iong
as his rights were not interfered with. In 1889 one claiming under the
patentee’s title notified ‘such occupants to pay rent, to purchase the land,
or to quit. Held, in an action of ejectment, that the occupants had acted
under a mistake as to the law in regard to the patentee’s title, and that
there was no relation of landlord and tenant sufficient to estop them from
denying such title.

4, SAME—EVIDENCE—PAYMENT OF TaxEs.

A 'mining company paid state and county taxes from 1878 to 1888 on cer-
tain lands covered by its patent, but in respect to which the patent was
void. After 1883 certain occupying claimants paid taxes on their improve-
ments. Held, in an action of ejectment by the mining company against
the occupying claimants, that the payment of taxes was irrelevant and im-
material to establish title in either party.

At Law. Actions of ejectment by William H. Lakin against O. B.
Dolly, (No. 10,596,) and against J. H. Roberts and others, (No. 10,630.)
In cause No. 10,596 judgment was heretofore given for plaintiff. It
is now resubmitted on an agreed statement of facts. Cause 10,630 is
submitted on the same facts. Judgment for defendants in both cases.

H. L. Gear, for plaintiff.
Goodwin & Goodwin, for defendants,

 HAWLEY, District Judge. These cases are actions of ejectment.
The Dolly case is submitted upon a stipulation—

“That defendant may move to set aside the judgment, and for a new trial of
the above-entitled action, without previous service of notice of intention, and
without showing of facts constituting surprise or excusable neglect as a ground
of the motion; it being agrevc that if the facts hereinafter stipulated do, as
matter of law, show a right of the defendant to defend the action successfully



