
BELLOWS V. SOWLES. 325

In tbis view of the meaning and effect of section 2323 of the federal
statutes, it is indeed true that, without local regulation as to the
length of a claim founded on a discovery in a tunnel, nothing would
pass but the line of the tunnel itself. And in the Corning Tunnel
Company's Case the statute of the state on that subject was not reo
felTed to. Indeed, it would seem from the court's statement of tlw
case that the law the state was not at all considered, for it is said
that appellant's "claim is entirely upon the right of tunnel own-
ers under section -1 of the act of congress." If the act of 1861 had
been presented to the supreme court of the state, there is every rea-
son to believe that it would have been recognized as a sound and
effective supplement to the act of congress, on which alone the opin-
ion of the court proceeds. The act of 1861 (section 5) provides that
a tunnel locator shall have 250 feet each way from the tunnel· on
all lodes diseovered in the tunnel. 1st Sess. 166. It bas sur\ived
through all revisions of the statutes to this time. No reason is per-
ceived for declaring it obsolete. On the contrary, it appears to be of
the highest obligation, as one of those laws relating to mines which
has endured the scrutiny of many successive legislative assemblies
of the state, and has repeatedly received the sanction of congress.
A similar act of the state of Montana (Comp. St. Mont. 1887, § 1488)
was recognized and enforced by the supreme court in Mining CO. Y.
Brown, 11 Mont. 370, 28 Pac. Rep. 732. If, then, we give effect to
Jumbo IL as a discovery in the Group tunnel, under section 2tJ2H
Rev. St., in connection with the act of the state of 18!)1, we are' able
to give it the date July 25, 1887, when the tunnel was located, and
the length 250 feet southwesterly from the tunnel. So undel'l3'too'd;
it traverses the end of complainants' Contention claim, and a small
part of the Compromise claim.
As before stated, there are questions of fact touching the form and

extension of the ore body, and the validity of the several locations,
which must be refelTed to a jury. In the cases based on these titles
the usual orders for injunctions pending the controversy will be en·
teredo In the view now adopted, Jumbo II. does not extend into the
Vestal telTitory, and we can enter a final decree for complainants in
the case, based on that title, without a trial at law.

BELLOWS et al. v. SOWLES et aI.
(Circuit Court, D. Vermont. December 13, 18fl2.)

1. EXECUTORS-RIGHTS OF LEGATEES TO FOLLOW .ASSETS.
In Vermont, after a decree by thl' proper probate court charging an ex·

ecutor with aSStlts snfiident to pay all the legacies, the rights of the leg-
atees vest entirely upon the decree, and they cannot follow the assets into
the hands of third persons, who acquired them from the executor after
the decree was rendered.

2. SAME.
• .After the entry of such a decree in a case where the will provides that no
bonds shall be required of the executor, the legatees are remitted entirely
to the personal responsibility of the executor; and, if they fail to assert
their rights against him until he becomes insolvent, they stand in no better
position than ollier creditors.



REPORTEJl, yok53.

8. : ":" 1" , ,',' 'j: , \,',' '
pad, aright sU\lb'8$sets Ol,'dlnarlly, it would

be to do so' after P: demy oriline years in pro-
ceMingagamSt the exetfuti;lr,' dUring' Wb1ch time 'the right of action
against him has by limitati.on. .

JnEquity., ,nm in the fitate chancery COurt by Frederick
Bellows ,and B. against Edward A. Margaret

Ohester W. Witters receiver of
the ]'irs't NationalBill.1k o(t;:;:t.4lbaus. The defendant
ren;l.Oveq the caus,e to1th.is'collrt. ' pecree, diflmissing bill as to
:hlu'l,apll. re1llanding cause to thest.a.tecourt as to the other de-
fenda;#lfl·' ,.>' " •

Daniel Roberts, for orators.
Edward A. Sowles, pro se.
Chester W. Witters, prose.

WHEELER, District Judge. This suit was brought in the court
of chancery of the state against the ,defendant Edward A. Sowlefl,
exooutoroftwo wills, to recover pecuniary legacies to the orators in
each, because of assets of the testa.tors acquired by the other de-
fendants' of the executor after a decree on the 30th of March, 1881,
in the probate court having jurisdiction, charging him with assets
sufficient to •pay all the legacies, and decreeing payment of them
to the legatees,including these orators. The defendant ,Witters, as
receiver of ,the First National Bank of St. Albaus,removed the cause
as to him into this court. It has proceeded here somewhat as if the
whole :was in this court.
In general, the personal assets of the testator belong to the execu-

tor, and may be disposed of by him so as to pass a good title. Redf.
Wills, pt. 2, c. 8, §§, 2, 32. In Vermont, real estate necessary to pay
debts and legacies is the executor, and cannot be recovered
by others. R. L Vt. §§2132, 2133, 2137. The orators have no rights
to anything but their legacies, as decreed to themby the probate court.
No one but the executor ONl.n administrator of assets not administered
upon can recover assets·' for distribution among the legatees. In
Abell v. Howe,43 Vt. 403"much relied upon in behalf of these legatees,
the bill was brought by an administrator de bonis non, and not by the
devisee. Thus the orators do not appear to stand upon any right by
which to maintain this bill.
Besides this, the assets of these estates, so far as these legatees

are concerned; have been administered upon. The executor has been
charged with them toa.,sufficient amount, and been decreed by the
probate court to pay the legacies. When that was done, the orators
became entitled to decrees in equity against the executor to compel
payment of the legacies: ,BeUows v.Sowles, 57 Vt. 411. Actions of
debt against the executor on the decree also accrued to them at the
same time. Weeks v. Sowles, 58 Vt. 696, 6 At!. Rep. 603. These
actions of debt, so far as appears here, would seem to have
barred after eight years from the time when they accrued; that is,
by March 31, R.L. 'Vt.' §956. The executor was primarily
liable for the assets in the probate court. The defendant Witters,
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as receiver, can be, and is claimed to be, chargeable only under the
executor, and what would discharge the executor would discharge
him. Spencer v. Dearth, 43 Vt. 98. This bill WaB not brought till
March 27, 1890. This defendant has not set up the statute of limita-
tions, and perhaps could not, as a bar, in favor; of the executor, but
has answered that the assets sought to be reached were acquired by
the executor and residuary legatee as of their own property, after the
decree of· .distribution. To charge him with these assets, after such
long delay about pursuing the executor beyond the, statute period,
would behigbly inequitable.
Besides, further,charging the executor with these assets in the

probate cowt as a foundation for payment of the legacies
made them his own as to the legatees; and their rigl;tts to their lega-
cies thereafter rested upon the decree. sowles v. Witters, 39 Fed.
Rep. 403. The wills provided that the defendant Edward A. Sowles
should be executor without surety. .But for this, the laws of the
state would have required bonds with sufficient surety for the se-
curity of the legatees, as well as all others interested. The legatees
had no right to any legacy except as should be provided for in the
wills, and the testators could provide for them upon such security for
payment as they should see fit to require. 'J'hey required none but
the personal security of the executor; and, when he was decreed to
pay the legacies, his personal responsibility for the performance of
the decree was all the security that the testators intended the lega-
tees should have. The legatees allege that he became insolvent in
1882. If SCI, by waiting while he was solvent till he became in-
solvent, they put themselves in the same situation with others who
trusted to his continuing to be solvent. In no view do the orators al"
pear to be entitled to any decree against the defendant Witters as
receiver.
As one of the orators and all the defendants are citizens of this·

state, this· court has no jurisdiction of the rest of the case. As this
want of jurisdiction appears now, the rest of the case must, by sec-
tion 5 of the act of 1875,·be remanded to the state court. Let a de·
cree be entered dismissing the bill of complaint as to the defendant.
Witters, with costs; and let the residue of the case be remanded to
the court of chancery for the county of Franklin, without costs.

DANIELS et al. v. STRAW.
(Circuit Court, D. New Hampshire. October 10. 1892.)

SPECIFIC PERFORMANCE-LEASE-RENEWAL.
A lease containing covenants against underletting or occupancy by per-

sons other than the lessee, with a provision for renewal at the lessee's
option, was executed to an agent, who took it in trust for his principal, the
owner of the business to be conducted on the premises. The lessor sup-
posed that the agent took for his own benefit, and as owner of the busi-
ness, but the latter made no representations on this point, and intended
no fraud or concealment, and at the time of the execution the actual own-
ership was not a material consideration. The lessor had no personal objec-
tion to the true owner, bUt, induced by an offer of higher rent, refused to
renew the lease. Held, that specific performance of the renewal clause
should be enforced.


